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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Digested by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Unauthorized absence must be excused 








as ‘“‘unavoidable’’ before a mentally incompetent ber held by 
civil authorities in a civilian mental institution pending trial, but 
bsequently rel d without trial, is entitled to pay and allow- 


ances for period of civilian detention. 


@ The Disbursing Branch, Fiscal Division, Headquar- 
ters, United States Marine Corps, submitted a question 
through the Department of Defense Military Pay and 
Allowance Committee to the Comptroller General con- 
cerning entitlement to pay and allowances of a mentally 
incompetent enlisted member whose absence while in the 
custody of civil authorities had been determined to be 
“lost time.” 

The facts involved indicate that the enlisted member 
became an unauthorized absentee on 12 September 1962. 
On 5 October 1962, the enlisted member was appre- 
hended and confined by civil authorities. He was subse- 
quently found by the authorities to be “incompetent to 
stand trial.”’ On 5 February 1965, the indictment against 
the member was dismissed, and on 9 February 1965, he 
was released from a medical center for Federal prisoners 
where he had received treatment, and was returned to 
military control. No disciplinary action was taken 
against him by the Marine Corps, but his period of ab- 
sence was determined to be “lost time.” On 8 July 1965, 
he was discharged because of his mental instability. His 
discharge was under honorable conditions. He was not 


JAG JOURNAL 


34 


paid pay and allowances for the period 12 September 
1962, the commencing date of his unauthorized absence, 
to 9 February 1965, the date he was released from the 
mental institution. He subsequently claimed reimburse- 
ment for this period on the basis that his absence was, 
in fact, “unavoidable.” 

He petitioned the Board for Correction of Naval Rec- 
ords, which found that the matter involved was not one 
properly within its cognizance but asserted the opinion 
that paragraph 044253, Navy Comptroller Manual, auto- 
matically excuses as “unavoidable” an absence while in 
confinement by civil authorities under ihe circumstances 
involved in this case and asserted further that the claim- 
ant was entitled to pay and allowances for his time spent 
in confinement. The Board apparently viewed the ac- 
tion of the Commandant of the Marine Corps in not ex- 
cusing the absence as “unavoidable” as a contravention 
of pertinent regulations, and, therefore, without legal 
effect. Paragraph 044253 of the Navy Comptroller Man- 
ual provides in pertinent part that “a member under 
arrest and held by civil authorities will receive no pay 
and allowances for the time of such unauthorized ab- 
sence. If he is released without trial . . . the absence is 
considered as ‘unavoidable,’ and pay and allowances for 
the period of such absence will be . . . [paid].” (Em- 
phasis supplied.) 


(Continued on page 46) 





COURT-MARTIAL JURISDICTION 


OVER 


CIVILIANS IN VIETNAM 


LIEUTENANT DENNIS R. NEUTZE, JAGC, USN* 


The authority of American military commanders to exercise court- 
martial jurisdiction over civilians engaged in support of military 
operations in time of war is as old as our nation itself. Lieutenant 
Neutze delves into its history to ascertain the viability of such juris- 
diction today and, more particularly, to determine its applicability in 


Vietnam. 


HE EMPLOYMENT OF a substantial num- 

ber of United States civilians in support of 
American military operations in Vietnam has 
raised a difficult question of criminal jurisdic- 
tion: Do courts-martial have jurisdiction to try 
these civilians if they commit criminal offenses? 

The answer to this complex question must be 
found in Article 2(10), Uniform Code of Mili- 
tary Justice, which grants court-martial juris- 
diction “[i]n time of war, [over] persons serv- 
ing with or accompanying an armed force in the 
field.” 1 A determination that a military com- 
mander can exercise Article 2(10) jurisdiction 
over civilians serving with or accompanying 


*Lieutenant Neutze is currently a third year law student at the 
University of Maryland, studying under the Excess Leave Program. 
He was graduated from the U.S. Naval Academy with the class of 
1965 and was commissioned an Ensign in the Supply Corps. After 
graduating from the Navy Supply Corps School, Athens, Georgia, 
he served as Supply Officer in USS MARSHALL (DD 676). Lieu- 
tenant Neutze is a Notes and Comments Editor of the Maryland Law 
Review and is President of the University of Maryland Student 
Bar Association. 
1. Art. 2(10), UCMJ, 10 U.S.C. 802(10) (1964). 
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United States forces in the field in Vietnam re- 
quires resolution of two basic legal questions, 
namely, the constitutionality of Article 2(10) 
and the status of the Vietnam Conflict as a “time 
of war” within the meaning of Article 2(10). 
Additionally, in order to conclude that a par- 
ticular civilian is subject to military jurisdic- 
tion, there must be a determination that the 
individual is a person “serving with or accom- 
panying an armed force in the field.” 


CONSTITUTIONAL CONSIDERATIONS 


Limited wartime jurisdiction of courts- 
martial over civilians has long been recognized, 
but there has been no U.S. Supreme Court case 
which has specifically held such limited juris- 
diction constitutional. This traditional jurisdic- 
tion has been left on shaky ground by various 
Supreme Court decisions which struck down 
peacetime jurisdiction over civilians without 
conclusively answering the question of whether 
civilians could ever be constitutionally subjected 
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to trial by court-martial.? Further, the Supreme 
Court’s decision in O’Callahan v. Parker, which 
restricted court-martial jurisdiction over serv- 


icemen, seemingly leaves jurisdiction over 
civilians less certain than ever. 

The principal objection by the Supreme Court 
to the court-martialing of civilians has been that 
courts-martial lack some of the attributes of a 
trial under Article III of the Constitution. Mili- 
tary justice has no provisions for bail,* indict- 
ment, or trial by jury. Nor is the court presided 
over by a judge guaranteed life tenure or an 
undiminishable salary as are Federal civilian 
judges.’ It should be noted, however, that the 
Supreme Court has not yet decided a case tried 
since the 1 August 1969 effective date of the 
Military Justice Act of 1968.° In light of the 
substantial reforms contained in that Act,’ the 
Court is likely to change its over-critical view of 
military justice. However, the question of 
jurisdiction over civilians should be approached 
-autiously in light of the Court’s previous crit- 
icisms of military justice. 

Jurisdiction of courts-martial over civilians 
was not something new to military law when the 
UCMJ was enacted. Prior to the promulgation 
of that Code, the armed services were governed 
by the Articles of War * and the Articles for the 
Government of the Navy.’ The Articles for the 
Government of the Navy did not provide for 
court-martial jurisdiction over civilians. Article 
63 of the 1874 Articles of War, however, pro- 
vided: “All retainers to the camp, and all per- 
sons serving with the armies of the United 





2. The Court has held that the Armed Forces may not exercise 
peacetime court-martial jurisdiction over dependents accused 
of capital offenses, Reid v. Covert, 354 U.S. 1 (1957), or non- 
capital offenses, Kinsella v. United States ex rel. Singleton, 361 
U.S. 234 (1960). On the same day that Singleton was decided, 
the Court ruled also that a civilian employee could not be court- 
martialed in peacetime for a capital offense, Grisham v. Hagan, 
361 U.S. 278 (1960), or for a noncapital offense, McElroy v. 
United States ex rel. Guagliardo, 361 U.S. 281 (1960). 

3. 395 U.S. 258 (1969). In this case, the Court held that courts- 
martial lack jurisdiction over offenses which are not service 

connected. 

. Although the Uniform Code of Military Justice still does not 
provide for “bail” per se, the Military Justice Act of 1968 per- 
mits the convening authority and, if the accused is no longer 
under his jurisdiction, the officer exercising general court-martial 
jurisdiction over the command to which the accused is assigned, 
to defer, upon application by the accused, the accused’s service 
of a sentence to confinement which has not been ordered ex- 
ecuted. See 10 U.S.C. 857 (Supp. IV, 1969); MCM 1969 (Rev.) 
par. 88f. See also Moyer, The Military Justice Act of 1968: Its 
Content and Implementation, 23 JAG J. 131, 135 (1969). 

. See e.g., O’Callahan v. Parker, 395 U.S. 258, 264 (1969). 

Pub. Law 90-632, 82 Stat. 1335 (1968). 

- For a discussion of the Act, see Moyer, supra note 4. 

- Act of Jun. 4, 1920, ch. 227, subch. II, sec. 1, 41 Stat. 787. 

- Rev. Stat., ch. 2, tit. XV, sec. 1624 (1875). 
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States in the field, though not enlisted soldiers, 
are subject to orders, according to the rules and 
discipline of war.” *° A similar article was inter- 
preted to subject those civilians not only to mili- 
tary discipline in general but also to trial by 
court-martial.‘ Colonel Winthrop, a prominent 
military law commentator, points out that this 
jurisdictional provision came down from the 
original Articles of War of 1775," and was 
derived from a corresponding British article.** 
Among those tried under this provision were 
suttlers and their employees, newspaper cor- 
respondents, and telegraph operators.’* Al- 
though Article 63 did confer limited jurisdiction 
over civilians, this jurisdiction was restricted 
to time of war.’® This same jurisdictional provi- 
sion was later incorporated into Article 2(d) of 
the Articles of War of 1916 which provided for 
jurisdiction “. . . in time of war [over] all such 
retainers and persons accompanying or serving 
with the armies of the United States, though not 
otherwise subject to these articles.” '* Similar 
jurisdiction was not extended to naval courts- 
martial until 1943.1" 

There were numerous cases in both world 
wars in which wartime jurisdiction over civil- 
ians was repeatedly sustained under Article 2 
(d) of the Articles of War. In Hines v. Mikell,'® 
a case arising during World War I, the U.S. 
Court of Appeals for the Fourth Circuit held 
that a civilian employed by the Quartermaster at 
Camp Jackson, South Carolina, had been serv- 
ing “in the field” and that he was subject to 
military jurisdiction under Article 2. In Ex 





10. Rev. Stat., ch. 5, tit. XIV, sec. 1342 (1875). 

11. 23 Op. Army JAG 331 (1866). 

12. See, 3 Journals of the Continental Congress 111 (1775). 

13. 1 Winthrop, Military Law and Precedents 132 (2d ed. 1896) 
{hereinafter cited as Winthrop]. 

14. Id. at 133. 

15. 38 Op. Army JAG (1877). 

16. Act of Aug. 29, 1916, ch. 418, sec. 1, 39 Stat. 651. 

17. Prior to March 1943, the Articles for the Government of the 


Navy contained no provision for trial of civilians by naval 
courts-martial. This was remedied by the following wartime 
legislation: “In addition to the persons now subject to the 
Articles for the Government of the Navy, all persons, other 
than persons in the military of the United States, outside the 
continental limits of the United States accompanying or serving 
with the United States Navy, the Marine Corps, or the Coast 
Guard when serving as part of the Navy, including but not 
limited to persons employed by the Government directly, or by 
contractors or sub-contractors engaged in naval projects, and 
all persons, other than persons in the military service of the 
United States, within an area leased by the United States which 
is without the territorial jurisdiction thereof and which is under 
control of the Secretary of the Navy, shall in time of war or 
national emergency, be subject to the Articles for the Govern- 
ment of the Navy except insofar as these articles define offenses 
of such nature that they can be committed only by naval per- 
sonnel... .”” Act of Mar. 22, 1943, ch. 18, 57 Stat. 41. (Emphasis 
added.) 
18. 259 F. 28 (4th Cir.), cert. denied, 250 U.S. 645 (1919). 





Parte Gerlack,’® petitioner, a civilian who was 
returning to the United States from Europe on 
an Army transport, was tried and convicted 
by an Army court-martial for disobeying an 
order to stand watch. In denying his petition for 
a writ of habeas corpus, Judge Augustus N. 
Hand wrote: “The articles were enacted in pur- 
suance of the general war power and ought to 
be given broad scope in order to afford the fullest 
protection to the nation. The Act is in my opinion 
Constitutional.” *° (Emphasis added.) 

Ex Parte Falls,” another World War I case, 
is significant in examining the scope of Article 
2(d) of the Articles of War. In dismissing the 
petition of a civilian employed as a cook aboard 
an Army transport, the U.S. District Court for 
the District of New Jersey said: 


to include certain civilians in time of peace when 
the 1916 Articles of War were promulgated : 


2. The following persons are subject to the Articles of 
War: 

(d) All retainers to the camp and all persons ac- 
companying or serving with the armies of the United 
States without the territorial jurisdiction of the United 
States, and in time of war all such retainers and per- 
sons accompanying or serving with the armies of 
the United States in the field, both within and without 
the territorial jurisdiction of the United States, though 
not otherwise subject to these articles.™ 


The above remained the wording of Article 2 (d) 
of the Articles of War until replaced by the Code. 
While the time-of-war provisions of Article 2 (d) 
were repeatedly attacked, there appear to be no 
cases testing the constitutionality of its peace- 
time jurisdiction. 

When the Uniform Code of Military Justice 
was enacted, it contained the same basic pro- 
visions for court-martial jurisdiction over civil- 
ians as the former Articles of War, but extended 
their applicability to Navy courts-martial. Ar- 
ticle 2(10)*° of the Code is basically no more 
than a restatement of the former statutes con- 
ferring wartime jurisdiction over civilians. Arti- 
cle 2(11) reiterated jurisdiction over civilians 
accompanying the Armed Forces overseas in 
peacetime.*° 

The first significant case dealing with peace- 
time jurisdiction over civilians was Madsen v. 
Kinsella ** in which the Supreme Court held that 
a United States military commission had juris- 
diction to try a civilian during peacetime for the 
murder of her serviceman husband in Germany. 
The Court also indicated, in dictum, that court- 
martial jurisdiction would have existed.”* Since 
the trial occurred before the effective date of the 
Code, jurisdiction would have been based on 
Article 2(d) of the Articles of War. 

The next case of importance concerning peace- 
time jurisdiction over civilians was United 


Carrying supplies to equip and sustain the army is a 
very important military operation in time of war. The 
petitioner by a reasonable and natural interpretation 
of the second Article of War is a person “serving with 
the armies of the United States in the field” and as 
such is in the same position with reference to trial by 
court-martial as any person belonging to one of the 
other classes enumerated in said article. Any other 
interpretation of the statute under all the facts would 
be unreasonable, illogical and disastrous “in time of 
war.” It is unthinkable that Congress did not mean to 
include persons in the United States Army Trans- 
portation Service, engaged in transporting our Armies 
and sustaining them with equipment and supplies, in 
the class, in time of war, of those “persons accom- 
panying or serving with the armies of the United 
States in the field.” The petitioner, in my opinion, is 
a person “serving with the armies of the United 
States in the field,” and is “subject to military law.” ™ 


World War II also occasioned many habeas 
corpus petitions by civilians who were court- 
martialed on the basis of Article 2(d) of the 
Articles of War. The cases arose on facts similar 
to the World War I cases and the courts con- 
sistently held that civilians serving with the 
Armed Forces were subject to wartime court- 
martial jurisdiction.** 

Army court-martial jurisdiction was extended 








24. Act of Aug. 29, 1916, ch. 418, sec. 1, 39 Stat. 651. 
25. UCMJ, Art. 2(10), 10 U.S.C. 802(10) (1964): [The following 
persons are subject to this Chapter:] “In time of war, all per- 


a |= i (ee, 


19. 247 F. 616 (S.D.N.Y. 1917). 


sons serving with or accompanying an armed force in the field.” 


20. Id. at 617. 26. UCMJ, Art. 2(11), 10 U.S.C. 802(11) (1964): [The following 
21. 251 F. 415 (D.N.J. 1918). persons are subject to this Chapter:] “Subject to any treaty or 
22. Id. at 416. For a comprehensive discussion of the World War I agreement to which the United States is or may become a party 


cases, see Maurer, The Court-Martialing of Camp Followers, 
World War I, 9 Am. J. Legal Hist. 203 (1965). 


- See, Perlstein vy. United States, 151 F. 2d 167 (3d Cir. 1945), 


cert. dismissed, 328 U.S. 822 (1946); Grewe v. France, 75 F. 
Supp. 433 (D. Wis. 1948); Jn Re Berue, 54 F. Supp. 252 (S.D. 
Ohio 1944). 
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or to any accepted rules of international law, persons serving 
with, employed by, or accompanying the Armed Forces outside 
the United States and outside the following: the Canal Zone, 
Puerto Rico, Guam, and the Virgin Islands.” 

27. 343 U.S. 341 (1952). 

28. Id. at 345. 
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States v. Smith.*® In that case, an Army colonel 
was killed by his wife while they resided to- 
gether in occupied Japan. The wife was tried by 
an Army court-martial and sentenced to life im- 
prisonment. An Army board of review unani- 
mously found that Mrs. Smith’s status as a de- 


pendent of a military officer made her “...a 
person ‘accompanying’ the armed forces of the 
United States within the meaning of Article 2, 
subsection 11 of the Code . . .” * and affirmed 
the conviction. The Court of Military Appeals 
agreed with the board of review that jurisdiction 
existed under Article 2(11).°* Mrs. Smith’s 
father then filed a petition for a writ of habeas 
corpus in the United States District Court for 
the Southern District of West Virginia alleging 
that Article 2(11) of the Code was unconstitu- 
tional. Finding that Article 2(11) was based on 
Congress’ constitutional power “To make Rules 
for the Government and Regulation of the land 
and naval Forces,” ** the court discharged the 
writ.** The Supreme Court upheld the dis- 
trict court’s ruling in Kinsella v. Krueger.** 
The majority, citing In re Ross,*° pointed out 
that Congress had the power to establish leg- 
islative courts beyond the limits of the United 
States to try Americans for crimes committed 
overseas. Furthermore, constitutional rights 
were not applicable to a court sitting outside the 
United States because the Constitution “. .. 
ordained and established [a government] ‘for 
the United States of America’ and not for coun- 
tries outside of their limits.” ** The Court then 
reasoned that if legislative courts could be estab- 
lished to try civilian dependents of military per- 
sonnel overseas, Congress could simply make 
such dependents amenable to courts-martial, 
thus eliminating the need for two separate court 
systems at overseas bases.** 


. CM 360857, Smith, 10 CMR 350 (1953). 

. Id. at 362. 

. United States v. Smith, 5 USCMA 314, 17 CMR 314 (1954). 

. U.S. CONST. Art. I, sec. 8(14). 

- United States ex rel. 
(S.D. W. Va. 1956). 

. 351 U.S. 470 (1956). 

- 140 U.S. 453 (1891). 

. Id. at 464. 

. Having reached this conclusion the Court explained: “The Code 
is a uniform system of legal procedure, applicable beyond any 
constitutional question to all servicemen stationed abroad. It was 
adopted by Congress only after an exhaustive study of several 
years duration and the consultation of acknowledged authori- 
ties in the fields of constitutional and military law. In addition 
to the fundamentals of due process, it includes protections which 
this Court has not required a State to provide and some pro- 
cedures which would compare favorably with the most advanced 
criminal codes. We find no constitutional defect in the fact that 
the Code does not provide for indictment by grand jury or trial 
by petit jury. In these respects it does not differ from the pro- 
cedures specifically approved by this Court in other types of 
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Another case involving peacetime jurisdic- 
tion over civilians arose in the Air Force. In 
United States v. Covert,** the accused had mur- 
dered her serviceman husband in England. Cit- 
ing Madsen v. Kinsella * and the Army board 
of review decision in United States v. Smith,*° 
the Air Force board of review found that juris- 
diction existed under Article 2(11) and affirmed 
the conviction of premeditated murder. Without 
reaching the issue of jurisdiction, the Court of 
Military Appeals reversed on the issue of mental 
responsibility.*t While in jail awaiting retrial, 
Mrs. Covert filed a petition for a writ of habeas 
corpus in the United States District Court for 
the District of Columbia. The district court 
granted the petition ** relying on the Supreme 
Court’s decision in United States ex rel. Toth v. 
Quarles * in which it was held that an ex-service- 
man could not be court-martialed for a crime 
committed prior to his discharge. The district 
court construed the holding in Toth to mean 
that a civilian was entitled to be tried by civil- 
ians. The Government appealed directly to the 
Supreme Court. The Supreme Court reversed,** 
repeating the reasoning articulated in Kinsella 
v. Krueger.*® The Court distinguished its deci- 
sion in Toth on the ground that the basis for 
jurisdiction over Toth was severed when he was 
discharged. Mrs. Covert, however, had been 
court-martialed while she was within court- 
martial jurisdiction. 

The Supreme Court shortly thereafter 
granted rehearings in both Covert and Kinsella 
v. Krueger, consolidating the two cases under the 
name keid v. Covert.° Upon rehearing, the 
Court reversed its former position, holding that 
peacetime court-martial jurisdiction over de- 
pendents under Article 2(11) was unconstitu- 
tional.‘? The majority treated In re Ross,** the 


37. (Cont'd) legislative courts established abroad by 
351 U.S. at 478-79 (footnotes omitted). 


Congress.” 


38. ACM 7031, Covert, 16 CMR 465 (1954). 

39. 343 U.S. 341 (1952). 

40. CM 360857, Smith, 10 CMR 350 (1953). 

41. United States v. Covert, 6 USCMA 48, 19 CMR 174 (1955). 

42. 24 U.S.L.W. 2238 (D.D.C. 1955). 

43. 350 U.S. 11 (1955). 

44. Reid v. Covert, 351 U.S. 487 (1956). 

45. 351 U.S. 470 (1956). 

46. 352 U.S. 901 (1956). 

47. Reid v. Covert, 354 U.S. 1 (1957). It is interesting to note the 
manner in which this reversal came about. In 1956, the Court 
sustained jurisdiction over the two women in a 5-3 decision. Mr. 
Justice Frankfurter at that time reserved his opinion. Later in 
the summer, the Court granted a rehearing. On rehearing, Justice 
Frankfurter and Justice Brennan, who had recently joined 
the Court and who had not participated in the former considera- 
tion, together with Justice Harlan who changed his vote, joined 
the former minority to overturn the previous rulings. 

48. 140 U.S. 453 (1891). 





case on which the previous majority had heavily 
relied in its earlier decisions, as a misconception 
of the Constitution. The Court explained that 
the doctrine that ‘“‘the Constitution does not fol- 
low the flag” found in In re Ross had been re- 
pudiated and the case should “[a]t best . . . be 
left as a relic from another era.” *° 

Because not all constitutional protections ap- 
plied to courts-martial, the Court reasoned that 
the court-martialing of civilians is unconstitu- 
tional unless specifically authorized by the Con- 
stitution. Accordingly, the Court examined 
Article 2(11) in light of clause 14, section 8, 
Article I of the Constitution, which gives Con- 
gress the power “To make Rules for the Govern- 
ment and Regulation of the land and naval 
Forces.” The Court concluded that “[t]he term 
‘land and naval forces’ refers to persons who are 
members of the armed services and not to their 
civilian wives, children, and other depend- 
ents.” °° (Emphasis added.) The Court con- 
cluded also that the “necessary and proper” 
clause of the Constitution *' could not extend the 
ambit of clause 14 beyond ‘“‘the land and naval 
forces” and thus could not authorize peacetime 
military jurisdiction over civilians. In later 
cases, the Court extended the holding in Reid v. 
Covert to prohibit the court-martialing of civil- 
ian dependents for noncapital crimes,®* and the 
court-martialing of civilian employees for both 
capital ** and noncapital crimes.®* While the 
cases do not settle all aspects of court-martial 


49. 354 U.S. at 12. 

50. Id. at 19-20 (footnotes omitted). 

51. U.S. CONST. Art. I, sec. 8(18): [Congress shall have the power] 
“To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the Government of the 
United States, or in any Department or Office thereof.” 

- Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960). 
Justice Frankfurter, concurring in the Reid decision felt that 
the rule espoused by the majority should be limited to the trial 
of civilian dependents in capital cases so as not to make the 
rule broader than the facts of the case required. 354 U.S. at 45. 
Justice Harlan agreed indicating that a lesser standard of due 
process might apply in a noncapital case. Id. at 77-78. He was 
particularly concerned that the extension of the rule beyond the 
facts of the case would foreclose “future consideration of the 
broad questions involved . . .”’ Id. at 77. In Singleton, the Army 
tested the validity of this view by trying a civilian dependent 
for a noncapital offense. The Supreme Court concluded, however, 
that no distinction should be drawn between capital and non- 
capital cases for purposes of determining whether courts-martial 
had jurisdiction. The Court found that “. . . the test is one of 
status, namely, whether the accused is a person who can be 
regarded as falling within the term ‘land and naval forces.’ ”’ 
361 U.S. at 241. 

53. Grisham v. Hagan, 361 U.S. 278 (1960). 

54. McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960). 
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jurisdiction over civilians, it is clear that courts- 
martial may not exercise jurisdiction over civil- 
ians in peacetime under Article 2 (11) .*° 

Reid v. Covert did not foreclose all jurisdic- 
tion over civilians. The Court conceded that 
there were circumstances in which a person 
might be considered a member of the armed serv- 
ices for purposes of clause 14 even though he 
was not formally inducted.** The Court also care- 
fully distinguished the earlier cases which up- 
held military jurisdiction over civilians during 
wartime. Wartime jurisdiction, the Court indi- 
cated, was not based on Congress’ power to make 
rules for the government of the armed forces 
but on the broader ‘‘war powers” conferred on 
Congress by Article I of the Constitution.** The 
Court also recognized that the necessity for 
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55. It is interesting to note that British military law was amended 
in 1955 to give courts-martial jurisdiction over civilians ac- 
companying an armed force overseas, relying on Article 2(11) 
of the UCMJ as precedent. Borrie, Courts-Martial, Civilians, and 
Civil Liberties, 32 Mod. L. Rev. 35 (1969). The British have 
retained such jurisdiction in peacetime notwithstanding that the 
American predecessor of this statute has been declared uncon- 
stitutional in peacetime. In 1967, there were twenty-seven courts- 
martial of civilians by the British Armed Forces. Id. 

- 354 U.S. at 22-23. 

. These cases are discussed supra at pages 36-37. They were all 
decided prior to the enactment of the Code and jurisdiction was 
based on the Articles of War. For recent cases decided under 
the Code in which wartime jurisdiction over civilians was 
sustained, see notes 96-100, infra, and accompanying text. 

. 354 U.S. at 33. Congress’ war powers are derived from Article I, 
section 8 of the Constitution which provides that Congress 
may “. .. provide for the common defense ... declare war... 
raise and support Armies ... provide and maintain a Navy... 
provide for calling forth the Militia to execute the Laws of 
the Union, . .. and repel Invasions. . . .”” In Hirabayashi v. 
United States, 320 U.S. 81, 93 (1943), the Court said that 
“[t]he war power of the national government is ‘the power 
to wage war successfully.’ ”’ The power has been given a broad 
scope. In United States v. McIntosh, 283 U.S. 605, 622 (1931), 
the Court wrote: “‘From its very nature the war power, when 
necessity calls for its exercise, tolerates no qualifications or 
limitations, unless found in the Constitution or in applicable 
principles of international law.”’ The McIntosh Court then 
continued, quoting John Quincy Adams on the force of the 
power: “ ‘The power is tremendous; it is strictly constitutional ; 
but it breaks down every barrier so anxiously erected for the 
protection of liberty, property and of life.’”” Jd. In Ex Parte 
Endo, 327 U.S. 296 (1944), the Court discussed the discretion 
of Congress and the Executive in the exercise of the war powers 
and found that the Constitution “. .. gave them wide scope for 
the exercise of judgment and discretion so that war might be 
waged effectively and successfully. Jd. at 298-99. In discussing 
the scope of the Government’s war powers, the Court in Hira- 
bayashi said that it extends “. . . to every matter and activity 
so related to war as substantially affect its conduct and progress. 
The power is not limited to the winning of victories in the 
field and the repulse of forces. It embraces every phase of the 
national defense including the protection of war materials and 
the members of the armed forces from injury and from the dam- 
ages which attend the rise and prosecution of the war.” 320 U.S. 
at 93. (Emphasis added.) 
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broad military control over all persons in com- 
bat areas required the exercise of military juris- 
diction over civilians in such areas,*® but em- 
phasized that “[mlilitary trial of civilians ‘in 
the field’ is an extraordinary jurisdiction and it 
should not be expanded at the expense of the 
Bill of Rights.” °° 

The Court which struck down peacetime juris- 
diction over civilians not only discussed the pre- 
Code cases on wartime jurisdiction, but specifi- 
cally mentioned Article 2(10) thusly: ‘We 
believe that Article 2(10) sets forth the maxi- 
mum historically recognized extent of military 
jurisdiction over civilians under the concept of 
‘in the field.’ ” © 

While the Court seems to have approved war- 
time jurisdiction over civilians based on Con- 
gress’ war powers, it did not sharply define the 
extent to which military jurisdiction could be 
exercised under Article 2(10) or 2(11) during 
wartime.” It is certainly arguable that the war 
powers are sufficiently broad to authorize gen- 
eral wartime jurisdiction under either Article 
2(10) or 2(11). However, the Court seems to 
limit such wartime jurisdiction to areas of 
actual hostilities. ““The exigencies which have 
required military rule on the battlefront are not 
present in areas where no conflict exists.” © 

The Court’s analysis in Covert was apparently 
an attempt to limit the use of court-martial 
trials in civilian cases to those situations in 
which such jurisdiction is necessary to maintain 
effective military control in combat areas. The 
Court seems to have attempted a balancing proc- 
ess between the rights of the individual and the 
needs of the nation, a process employed by the 
drafters of the Fifth Amendment in which mili- 
tary trials were exempted from grand jury in- 
dictments.** The court-martial does not contain 


59. 354 U.S. at 33: “In the face of an actively hostile enemy, mili- 
tary commanders have necessarily had broad powers over persons 
on the battlefront. From a time prior to the adoption of the 
Constitution the extraordinary circumstances present in an area 
of actual fighting have been considered sufficient to permit 
punishment of some civilians in that area by military courts 
under military rules.” 

60. Id. at 35. 

61. Jd. at 34, n. 61. 

62. The Manual for Courts-Martial, United States, 1969 (Revised), 

appears to reach the conclusion that Article 2(11) jurisdiction 

is still possible in wartime. It provides that Article 2(11) shall 
not be applied in peacetime, seeming to leave jurisdiction under 

Article 2(11) in time of war intact by implication. Jd. at par. 9. 

Reid v. Covert, 354 U.S. at 35. 

U.S. CONST., Amend. V: “‘No person shall be held to answer 

for a capital, or otherwise infamous crime, unless on a present- 

ment or indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual service 
in time of War or public danger. .. .” 


63. 
64. 
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all of the guarantees deemed essential by the 
Constitution for civilian trials. Sometimes, how- 
ever, national interests (or military exigencies) 
outweigh individual rights, and the necessities 
of the situation require that certain civilian in- 
dividual rights be forfeited for a limited time 
for the good of the nation. Traditionally, service- 
men, because of the nature of their calling, have 
had limitations placed on the exercise of their 
constitutional rights during their period of mili- 
tary service. Likewise, there may be times when 
it is necessary for specified categories of civilians 
to give up certain rights for the good of the 
nation, and thus be subjected to court-martial 
jurisdiction. Such jurisdiction is extraordinary, 
however, and the courts will insure that it is 
sharply restricted to those cases where national 
interests for military trial greatly outweigh in- 
dividual interests. Peacetime jurisdiction over 
civilian dependents and employees is not an in- 
stance of such national necessity. Similarly, ju- 
risdiction over a civilian accompanying an 
armed force thousands of miles from the war 
zone is not such an instance. However, civilians 
in a war zone whose conduct affects the safety 
and efficiency of uniformed persons in that area 
would be within the set of circumstances which 
the Court envisioned in Reid v. Covert. 

The Court seems to require that in order for 
jurisdiction to exist over a civilian, there must 
be a nexus between the person sought to be tried 
and the armed forces in a combat zone of such 
a degree that the conduct of the civilian could 
reasonably be said to affect the efficiency or 
safety of servicemen or military operations in 
that area. This requirement goes beyond the 
“time of war” and “in the field” requirements 
of both the old Articles of War and Article 
2(10) of the Code. It judicially imposes the ad- 
ditional requirement of “where conflict exists.” 

The dictum in Reid v. Covert indicates that 
even under Congress’ broad war powers, the 
Court would not permit general wartime juris- 
diction under Article 2(11) and, for all practical 
purposes, that Article could well be scrapped as 
surplusage when the Code is next revised. Any 
wartime jurisdiction would have to be based 
on the Court’s interpretation of Article 2(10). 

The cases which extended the holding in 
Reid v. Covert to noncapital cases and to civilian 
employees also discussed wartime jurisdiction 
of courts-martial. Circuit Judge (now Chief 
Justice) Burger, dissenting in United States 
ex rel. Guagliardo v. McElroy,” wrote: “Without 





65. 259 F. 2d 927, 933 (D.C, Cir. 1958). 





doubt, military jurisdiction over essential 
civilian employees at overseas bases would be 
sustained in wartime.” °° (Emphasis added.) In 
affirming the court of appeals’ decision in 
Guagliardo—that peacetime jurisdiction over 
civilian employees was unconstitutional—the 
Supreme Court distinguished earlier instances 
in which jurisdiction over civilians was upheld, 
explaining that they “. . . were all during a 
period of war, and hence are inapplicable 
here.” * In a dissenting opinion, Mr. Justice 
Whittaker, with whom Mr. Justice Stewart 
joined, would have upheld the constitutionality 
of trying civilian employees even in peacetime, 
finding that clause 14 did not limit Congress’ 
power to make rules for the Armed Forces to 
members of the services only. 

The issue of the constitutionality of Article 
2(10) was squarely presented to the U.S. Dis- 
trict Court for the District of Columbia in Lat- 
ney v. Ignatius ® in which petitioner sought his 
release from military confinement. Petitioner 
was a merchant seaman on board a ship which 
was time-chartered to the Military Sea Trans- 
portation Service (MSTS) to carry petroleum to 
Vietnam. While on liberty in a bar in DaNang, 
he killed one of his shipmates. He was arrested 
by the military police and charged with murder 
under Article 118 of the Code. After Latney’s pe- 
tition for a writ of habeas corpus was denied by 
the U.S. Court of Military Appeals,” he was tried 
and convicted by a Marine Corps court-martial. 
While his case was pending appellate military 
review, Latney collaterally attacked the mili- 
tary’s jurisdiction with a petition for a writ of 
habeas corpus in the United States District 
Court for the District of Columbia. The district 
court dismissed the petition holding inter alia 
that “. . . Article 2(10) is not in violation of 
the Constitution of the United States.” ™ (Em- 
phasis added. ) 

Without reaching the issue of the constitu- 
tionality of Article 2(10), the court of appeals 


66. 
67. 
68. 


Id. at 937. 

361 U.S. 281, 284 (1960). 

361 U.S. 234, 271 (1960). This is an opinion concurring in part 
and dissenting in part which is actually found under Kinsella v. 
United States ex rel. Singleton but which applied to Grisham vy. 
Hagan and McElroy v. Guagliardo which were decided on the 
same day. 

Habeas Corpus No. 539-67 (D.D.C. Jan. 16, 1968). 

17 USCMA 677 (1967), petition for rehearing denied 17 USCMA 
678 (1968). For a discussion of the power of the Court of Mili- 
tary Appeals to grant writs of habeas corpus, see Grafman, 
Extraordinary Relief and the U.S. Court of Military Appeals, 
infra p. 61. 

- Habeas Corpus No. 539-67 (D.D.C. Jan. 16, 1968). 
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reversed.” Basing its opinion on the Supreme 
Court’s holding in O’Callahan v. Parker, the 
court held that petitioner did not fall within the 
ambit of Article 2(10). In its per curiam opin- 
ion, the court said: 


. . . Itis fair to conclude that the spirit of O’Callahan, 
and of the other Supreme Court precedents there 
reviewed, precludes an expansive view of Article 2(10) 
of the Uniform Code of Military Justice, 10 U.S.C. 
802 (10), even assuming as we do that this is a time of 
undeclared war which permits some invocation of the 
war power under which Article 2(10) was enacted. We 
think Article 2(10) may not be read so expansively as 
to reach this civilian seaman, employed by a private 
shipping company, and in no closer physical proximity 
or duration to the armed forces than a seaman in port 
for a short period, living on his ship and under the 
discipline of his civilian captain while waiting for it 
to turn around, not assimilated to any military per- 
sonnel in terms of living quarters or conditions, who 
had been arrested for a crime committed in a bar 
frequented by civilians in port.” 


Unfortunately, the precise holding in Latney 
is unclear. The court failed to clarify whether 
it was ordering Latney’s release because there 
was no jurisdiction over the offense, as required 
by O’Callahan, or no jurisdiction over the per- 
son. Earlier precedents and the court’s reliance 
on O’Callahan seem to support the view that 
it was the relationship of the offense to the mili- 
tary that was insufficient. However, Mr. Justice 
Douglas’ language in O’Callahan suggests that 
if there were in fact jurisdiction over the per- 
son, the Supreme Court would approve of the 
military’s taking jurisdiction over Latney’s of- 
fense.”® Notwithstanding Mr. Justice Douglas’ 
language, the conclusion that lack of jurisdic- 
tion over the offense was the basis for the deci- 
sion in Latney is strengthened by earlier cases. 


2. Latney v. Ignatius, No. 21-681 (D.C. Cir., Jun 30, 1969). 

73. 395 U.S. 258 (1969). 

74. No. 21-681 at 4. 

75. Mr. Justice Douglas wrote in O’Callahan: 
“In the present case petitioner was properly absent from his 
military base when he committed the crimes with which he is 
charged. There was no connection—not even the remotest one— 
between his military duties and the crimes in question. The 
crimes were not committed on a military post or enclave; nor 
was the person whom he attacked performing any duties relating 
to the military. Moreover, Hawaii, the situs of the crime, is not 
an armed camp under military control, as are some of our 
far-flung outposts. 
“Finally, we deal with peacetime offenses, not with authority 
stemming from the war power. Civil courts were open. The of- 
fenses were committed within our territorial limits, not in the 
occupied zone of a foreign country. The offenses did not involve 
any question of the flouting of military authority, the security 
of a military post, or the integrity of military property.’ 395 
U.S. at 273-74. 
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The earlier cases, decided under the antecedent 
to Article 2(10), when read with the gloss of the 
dictum in Reid v. Covert, seem to indicate that 
there was a sufficient nexus between Latney and 
the military. If this be so, the court’s language 
that the spirit of O’Callahan “. . . precludes an 
expansive view of Article 2(10)” * is both un- 
necessary and confusing. If, based on O’Calla- 
han, the court-martial lacked jurisdiction over 
the offense, its jurisdiction, or lack thereof, over 
the person under Article 2(10) would seem irrel- 
evant. On the other hand, the court may simply 
have been saying that the spirit of O’Callahan 
[restrictive court-martial jurisdiction] requires 
a greater connection between the person and the 
military. If this is what the court meant, then 
Latney would seem to have no greater effect than 
to limit the scope of the definition of “‘serving 
with or accompanying an armed force in the 
field” found in the earlier cases. It will later be 
seen that it is probably the latter point for 
which Latney stands. In either event, Latney 
does not nullify the concept of wartime court- 
martial jurisdiction, but merely precludes its 
exercise in a specified factual situation. 

It is significant to note that the court in Lat- 
ney was Clearly of the opinion that Article 2(10) 
is based on Congress’ war power. However, by 
disposing of the case on the ground of O’Cal- 
lahan (or its supernatural shadows), the court 
was able to avoid deciding whether Vietnam is a 
“war” which permits the use of Article 2(10). 


TIME OF WAR 


“War” is not limited to declared wars.** The 
Supreme Court held in an 1800 case involving 


6. No. 21-681 at 4. 

7. A declaration of war imports the use of total capacity toward 
victory. The technology of the past quarter century leaves many 
with the feeling that World War III and Doom’s Day are 
synonymous, and that a declaration of war would be tantamount 
to an invitation to engage in a nuclear duel. In fact, the conse- 
quences of a declaration of war would be speculative, but it is 
difficult to imagine ever assembling a Congress which would 
be willing to accept the responsibility of a declaration of war 
which might possibly precipitate an all-out nuclear holocaust. 
It is suggested that we are at the beginning of a new era of 
warfare which was ushered in by the devastation of Hiroshima. 
In a treatise on modern warfare, Ropp points out that “Brigadier 
C. V. Barclay defined the ‘New Warfare’ as ‘the means by which 
a nation (or groups of nations) seeks to impose its will... by 
all means short of total war. ...’” Ropp, War in the Modern 
World 402 (new rev. ed. 1962). 

If the meaning of “‘war’”’ were judicially restricted to declared 
wars alone, then technology and the “New Warfare” which it 
has brought about have severely circumscribed the war powers 
of the Congress. If Congress were faced with a situation in 
which a use of force—albeit limited force—appeared necessary, 
it would be left with two possibilities. It could do nothing, or 
it could declare war and invite thermonuclear annihilation. It 
is unlikely that the Constitution intends to force such an all-or- 
nothing decision on Congress. It is almost inconceivable that 
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prize rights in the undeclared naval conflict with 
France—Bas v. Tingy ‘*“—that undeclared wars 
are nonetheless wars. The test was not whether 
Congress has formally declared war, but only 
whether Congress has authorized hostilities.” 

There have been numerous occasions on which 
it has been determined that a war existed even 
though it had not been formally declared. 
Hostilities against the Indians were within the 
meaning of Article 63 of the 1874 Articles of 
War © and were considered to be “in time of 
war.” *! In Hamilton v. McClaughay,** the U.S. 





77. (Cont’d) the Constitution dictates that Congress must use all 
power when the “circumspection and prudence of the legisla- 
ture” deem that less is necessary. It is submitted that although 
the word “war” in Article 2(10) of the Uniform Code of Mili- 
tary Justice, and other legislation enacted to implement the war 
powers of Congress, is limited to a constitutional war, i.e. wars 
recognized by Congress, it would appear exceedingly improvident 
now—more than ever before—to interpret the word to compre- 
hend declared wars only and to exclude limited and undeclared 
wars. 

78. 4 U.S. (4 Dall.) 37 (1800). 

. In the Bas case, Justice Washington wrote: 

“It may, I believe, be safely laid down, that every contention 
by force between two nations, in external matters, under the 
authority of their respective governments, is not only war, but 
public war. If it be declared in form, it is called solemn, and 
is of the perfect kind; because one whole nation is at war with 
another whole nation, and all members of the nation declaring 
war, are authorized to commit hostilities against all the mem- 
bers of the other, in every place, and under every circumstance. 
In such a war, all the members act under a general authority, 
and all the rights and consequences of war will attach to 
their condition. 

“But hostilities may subsist between two nations, more con- 
fined in its nature and extent; being limited as to the places, 
persons, and things; and this is more properly termed imperfect 
war, because not solemn, and because those who are authorized 
to commit hostilities, act under special authority, and can go 
no farther than to the extent of their commission. Still, however, 
it is a public war, because it is an external contention by force 
between some of the members of the two nations, authorized by 
legitimate powers. It is a war between two nations, though all 
the members are not authorized to commit hostilities such as in 
a solemn war, where the government restrains the general 
power.” 4 U.S. at 40-41. 

In a separate opinion, Mr. Justice Chase said: 

“. . . Congress is empowered to declare a general war, or con- 
gress may wage a limited war; limited in place, in objects, and 
in time. If a general war is declared, its extent and operations 
are only restricted and regulated by the jus belli, forming a part 
of the law of nations; but if a partial war is waged, its extent 
and operation depend on our municipal laws. 

“What then is the nature of the contest subsisting between 
America and France? In my opinion, it is a limited partial war. 
Congress has not declared war in general terms, but Congress 
has authorized hostilities on the high seas by certain persons in 
certain cases. . . . If Congress had chosen to declare a general 
war, France would have been a general enemy; having chosen 
to wage a partial war, France was at the time of the capture, 
only a partial enemy; but still she was an enemy... . 

“The acts of Congress have been analyzed to show that a war 
is not openly denounced against France, and that France is 
nowhere expressly called the enemy of America; but this only 
proves the circumspection and prudence of the legislature. . . .’” 
Id. at 43-45. (Emphasis added.) 

80. Rev. Stat., ch. 5, tit. XIV, sec. 1342 (1875). 

81. 1 Winthrop, supra note 13, at 136. 

82. 136 F. 445 (C.C.D. Kan. 1905). 





Circuit Court for the District of Kansas found 
that a murder committed in China during the 
Boxer Rebellion was committed “in time of 
war.” The court dismissed a petition for a writ 
of habeas corpus in which petitioner, a soldier, 
alleged that the crime was committed in time 
of peace, depriving the court-martial of jurisdic- 
tion. The court looked at the circumstances sur- 
rounding the rebellion and found that it was in 
fact a war within the “spirit and intent of the 
fifty-eighth article of war.” ** The Court of Mili- 
tary Appeals was presented with similar prob- 
lems during the Korean Conflict, and it 
consistently held that the hostilities there 
constituted a war for the purposes of the Uni- 
form Code of Military Justice.** 

There is certainly ample evidence pointing to 
the conclusion that Congress has by various 
items of legislation ratified the formally un- 
declared war in Vietnam. Of prime significance 
is the “Gulf of Tonkin” Resolution * in which 
Congress authorized the President “. . . to 
take all necessary measures to repel any armed 
attack against the forces of the United States 
and to prevent further aggression.” ** Rather 
than declare war openly, Congress has achieved 
the same effect without the ramifications 
attached to a declaration of war. In the words 
of Mr. Justice Chase, this action “. . . only 


83. Id. at 451. 

84. E.g., United States v. Bancroft, 3 USCMA 3, 5-6, 11 CMR 3, 
5-6 (1953): 

“We believe a finding that this is a time of war, within the 
meaning of the language of the Code, is compelled by the very 
nature of the present conflict; the manner in which it is carried 
on; the movement to, and the presence of large numbers of 
American men and women on, the battlefields of Korea; the 
casualties involved; the sacrifices required; the drafting of 
recruits to maintain the large number of persons in the military 
service; the national emergency legislation enacted and being 
enacted; the executive orders promulgated; and the tremendous 
sums being expended for the express purpose of keeping our 
Army, Navy, and Air Force in_ the theater of 
operations. ... 

“...A reading of the daily newspaper accounts of the conflict 
in Korea; an appreciation of the size of the forces involved; 
a recognition of the efforts, both military and civilian involved, 
being expended to maintain the military operations in that area; 
and knowledge of other well-publicized wartime activities con- 
vinces us beyond any reasonable doubt that we are in a highly 
developed state of war. Moreover, we believe that battle condi- 
tions, where many lives depend upon the proper performance 
of hazardous duty by each and every individual, require that 
peacetime sentences with regard to military offenses be dis- 
carded and the more severe wartime sentences be invoked. It 
would indeed be an insult to the efforts of those servicemen 
who are daily risking their lives in defense of democratic prin- 
ciple to hold that peacetime conditions prevail.” 

H.R.J. Res. 1145, 88th Cong., 2d Sess., 110 Cong. Rec. 18471 
(1964). 

86. Id. 


Korean 
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proves the circumspection and prudence of the 
legislature.” *’ Other legislative acts showing a 
ratification of the war might include combat pay 
for servicemen in Vietnam,** free mail service,*® 
and income tax exclusions.*° 

It can be seen that in determining whether 
a war exists, courts have tended to look at the 
surrounding circumstances rather than paper 
declarations of war. In an article in the Air 
Force JAG Law Review, Lt. Col. Stevens in- 
dicated that a determination that Vietnam pre- 
sents an “in time of war” situation would be 
appropriate.®*: He concluded that it is “... war 
in the realistic or practical sense in terms of 
the men, money and arms being used and the 
daily casualties being inflicted.” °* His conclusion 
gained legal recognition when the Court of Mili- 
tary Appeals handed down its decision in United 
States v. Andersen * recognizing that the Viet- 
nam Conflict is a “war” within the meaning of 
Article 42 of the Code ** which suspends the 
statute of limitations on certain types of offenses 
committed “in time of war.” It would not be 
unreasonable, in view of the holding in Ander- 
sen, to conclude that the Court of Military 
Appeals would also consider the Vietnam con- 
flict a “war” within the meaning of Article 2 
(10). 

There is ample judicial precedent to support 
court-martial jurisdiction when there is no 
declared war. In his adamant support of court- 
martial jurisdiction over civilians, Judge (now 
Chief Justice) Burger wrote: “While such au- 
thority must be strictly limited and its exercise 
scrutinized, it seems to me that circumstances 
exist other than a state of declared war, which 
warrant its employment until and unless a work- 
able substitute can be devised.” ** Two recent 
cases have considered the specific question of 
whether Vietnam represents a war within the 
meaning of Article 2(10). In Averette v. 





- 4 U.S. (4 Dall.) at 45. 
88. 37 U.S.C. 310 (Supp. IV, 1969). 
89. Pub. Law 89-315, 79 Stat. 1163 (1965). 


90. Pub. Law 89-739, 80 Stat. 1165 (1966). 

91. Stevens, Time of War and Vietnam, 8 AF JAG L. Rev. (No. 3) 
23 (1966). 

92. Id. at 32. 

93. 17 USCMA 588, 38 CMR 386 (1968). 

94. UCMJ, Art. 42(a), 10 U.S.C. 842(a) (1964): “A person charged 
with desertion or absence without leave in time of war, or with 
aiding the enemy, mutiny or murder may be tried and punished 
at anytime without limitation.” 

95. United States ex rel. Guagliardo v. McElroy, 259 F. 2d 927, 937 


(D.C. Cir. 1958) (dissenting opinion). 
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Dillon,** the United States District Court for 
the District of Kansas found that “. . . Con- 


gress . has recognized the fact, known to all 
American citizens, that the United States is at 
war with certain of the Vietnamese... .” 
and observed: “To say that the military action 
in Vietnam is not a war in its popular accepted 
meaning is to deny the evidence of one’s 
senses.” * The court concluded that since the 
Code “...makes no distinction between 
solemn or unsolemn war, declared or un- 
declared war, . . . it should be presumed that 
it was to apply to all conditions of war wherever 
they happen to exist.” °*» (Emphasis added.) A 
similar result was reached by a U.S. Navy board 
of review in United States v. Poor °° which con- 
cluded that a civil service employee was subject 
to court-martial jurisdiction for a crime com- 
mitted in Vietnam. Additionally, several Su- 
preme Court opinions, in speaking of wartime 
jurisdiction, seem to approve of its exercise in 
less than a declared war. ?* 


SERVING WITH OR ACCOMPANYING AN 
ARMED FORCE IN THE FIELD 


The discussion thus far has considered gen- 
erally whether a civilian may constitutionally be 
tried for an offense in Vietnam. The judge ad- 
vocate who is faced with the problem of whether 
a particular individual is subject to court-mar- 
tial jurisdiction must consider whether that per- 
son can be considered to be “serving with or 


96. 
97. 
98. 


Civil No. L-863 (D. Kan. Jul 24, 1969). 


100. NCM 68 2315, Poor, decided 29 Jul 1969 (unpublished). The 
decisions in Poor and Averette were anticipated in Weiner, 
Courts Martial for Civilians Accompanying the Armed Forces 
in Vietnam, 54 A.B.A. J. 24 (1968). It is interesting to note 
that the author of this article is a retired Colonel, AUS, who 
was counsel for petitioners in Reid v. Covert, Kinsella v. United 
States ex rel. Singleton and Grisham v. Hagan. 

Kinsella v. United States ex rel. Singleton, 361 U.S. 234, 274 
(1960) (dissenting opinion): ‘‘What is really meant by the term 
‘in the field?’ Seemingly, it does not mean ‘in actual war’ or even 
in time of war.’ ”’; Reid v. Covert, 354 U.S. 1, 71 n. 8 (1957) 
(concurring opinion): “The essential element was thought to 
be, not so much that there be war, in the technical sense, but 
rather that the forces and their retainers be ‘in the field.’ ” 
Ex parte Milligan, 140 U.S. (4 Wall.) 2, 140 (1866) (concurring 
opinion): “‘We by no means assert that Congress can establish 
and apply the laws of war where no war has been declared 
or exists.”” (Emphasis added.) See McElroy v. United States 
ex rel. Guagliardo, 361 U.S. 281, 285 (1960) where the Court 
distinguished an opinion of the Attorney General dealing with 
jurisdiction over civilians during threatened Indian uprisings 
on the basis that “[t]hey were in time of ‘hostilities.’”’ .. 
(Emphasis added.) 
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accompanying an armed force in the field.” 
While the earlier courts faced with this inquiry 
did not always make a clear distinction between 
the status of “serving with or accompanying” 
and being “in the field,” more recent cases have 
treated the two issues separately. 

In holding that a passenger on an Army trans- 
port was “in the field,” the U.S. District Court 
for the Southern District of New York con- 
cluded “[t]he words ‘in the field’ do not refer 
to land only but to any place . . . where mili- 
tary operations are being conducted.” *? The 
later case of In Re Berue, involving the trial of 
a merchant seaman on a ship transporting Army 
material, also discussed the term : 


While various meanings have been ascribed to the 
words used, the Court is aware of no instance where 
any court has held a location; [sic] either on land, 
or water, where the armed forces of belligerent na- 
tions meet in armed conflict as a matter of common 
occurrence, with consequent loss of life and property, 
to be other than “‘in the field.” *’ 


Other cases have gone even further in finding 
persons to be “in the field,” including a civilian 
employed at a camp in South Carolina which 
was training men for overseas duty,'°** one em- 
ployed as a cook on an Army transport which 
was moored at a Brooklyn terminal,’® and a 
civilian engaged in salvage operations in Eritrea 
as part of an Army project.? In United States 
v. Burney,’ the Court of Military Appeals re- 
viewed the earlier cases and succinctly con- 
cluded: 


The phrase “in the field” has been taken to imply 
operations with a view to an enemy... and the ques- 
tion of whether an armed force is “in the field” is 
determined by the activity in which it may be engaged 
at any particular time, not by the locality where it is 
found. ...” 
Because of the nature of the conflict in Vietnam, 
the courts which have considered the question 
have found that practically any area in Vietnam 
is an area of military operations with a view to 
the enemy, and hence, civilians in that area may 
be considered “‘in the field.” 1° 


102. 
103. 
104. 


Ex parte Gerlach, 247 F. 616, 617 (S.D.N.Y. 1917). 

54 F. Supp. 252, 255 (S.D. Ohio 1944). 

Hines v. Mikell, 259 F. 28 (4th Cir.), cert. denied 250 U.S. 645 
(1919). 

Ex parte Falls, 251 F. 415 (D.N.J. 1918). 

Perlstein v. United States, 151 F. 2d 167 (3d Cir. 1945), cert. 
dismissed 328 U.S. 822 (1946). 

6 USCMA 776, 21 CMR 98 (1956). 

Id. at 787, 21 CMR at 109 (citation omitted). 

Averette v. Dillon, Civil No. L-863 (D. Kan. Jul 24, 1969); 
Latney v. Ignatius, Habeas Corpus No. 539-67 (D.D.C. Jan 16, 
1968) rev’d No. 21-681 (D.C. Cir., Jun 30, 1969) ; NCM 68 2315, 
Poor, decided Jul 29, 1969 (unpublished). 
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While the term “in the field” is concerned with 
an armed force’s “activity,” the term “serving 
with or accompanying” is concerned with the 
relationship of the individual to that armed 
force. In Averette, petitioner was employed by 
an American company which was engaged in 
performing services for United States armed 
forces in Vietnam. Petitioner was in charge of 
a motor pool and worked closely and almost ex- 
clusively with Army personnel. Similarly, in 
United States v. Poor, the accused was a GS-13 
civil servant employed by the Navy. He worked 
in close association with military personnel and 
his immediate supervisor was a Navy lieutenant 
commander. He was permitted to use military 
facilities commensurate with his civil service 
level and, but for his lack of a uniform, was 
almost completely integrated into the military 
community. In both cases, it was held that the 
individuals were “serving with or accompany- 
ing an armed force.” In discussing the term in 
Burney, the Court of Military Appeals wrote: 

. an accused may be regarded as “accompanying” 
or “serving with” an armed force, even though he 
is not directly employed by such a force or the gov- 
ernment, but, instead, works for a contractor engaged 
on a military project, or serves on a merchant ship 
carrying war supplies or troops. The test is whether 
he has moved with a military operation and whether 
his presence with the armed force was not merely 
incidental, but directly connected with, or dependent 
upon, the activities of the armed force or its per- 
sonnel. . . .“° (Emphasis added.) 

While Averette and Poor at first may appear 
to be irreconcilable with the court of appeals’ 
decision in Latney, there is one significant 
factual difference between the cases. In both 
Averette and Poor, the individual was function- 
ing as an integral part of the military. In Lat- 
ney, however, although petitioner was employed 
on a ship which had been contracted to the gov- 
ernment, his presence in Vietnam was “merely 
incidental” to military operations in that area. 
As the board of review later cautioned in Poor, 
“Tjlurisdiction . . . is predicated not on one’s 
employment status but rather upon the condi- 
tion of one’s ‘serving with or accompanying’ an 
armed force.” 1"! Thus, while the court’s opinion 
in Latney did not specifically discuss the issue of 
“serving with or accompanying,” it would seem 





110. 6 USCMA at 788, 21 CMR at 110. 
111. NCM 68 2315, Poor, decided Jul 29, 1969 (unpublished). 


that it was the basis for the court’s holding, 
leaving unscathed the broader question of the 
permissibility of exercising jurisdiction over 
civilians in general. The state of the law remains 
that, in order to be subject to court-martial ju- 
risdiction, the civilian must be “‘serving with or 
accompanying an armed force in the field,” which 
requires a determination that he is an integral 
part of the operations of an armed force which 
is engaged in an activity with a view to an 
enemy. 


CONCLUSION 


The court-martialing of civilians in the field 
in time of war has long been practiced. Al- 
though it has never been considered directly by 
the Supreme Court, it has, however, been chal- 
lenged many times in the lower courts. Each 
time that it has been challenged, wartime juris- 
diction over civilians has been held to be a valid 
exercise of Congress’ constitutional power. Even 
in Latney v. Ignatius, the U.S. Court of Appeals 
for the District of Columbia seemed to indicate 
that wartime court-martial jurisdiction can be 
a valid exercise of Congress’ war powers. 

The Supreme Court’s decisions striking down 
peacetime jurisdiction in cases involving civil- 
ians, spearheaded by Reid v. Covert, do not affect 
the constitutionality of wartime jurisdiction. 
The Court has clearly indicated that the two 
types of jurisdiction rest on separate constitu- 
tional provisions. While the “necessary and 
proper” clause cannot extend Congress’ power 
to make regulations for the land and naval forces 
to include jurisdiction over civilians in peace- 
time, the Court has in several instances recog- 
nized wartime jurisdiction as a valid exercise of 
Congress’ war powers. The Court’s seeming, 
albeit tacit, approval of jurisdiction under 
Article 2(10) must be read with the gloss of 
dicta which would restrict its application to 
“. . . the extraordinary circumstances present 
in an area of actual fighting. ... ,” "™? which 
seems to militate against the constitutionality 
of Article 2(11) even in wartime except in cir- 
cumstances identical to a proper application of 
Article 2(10). In light of this consideration, 
Article 2(11) is unnecessary in the Code. Addi- 
tionally, Article 2(10) (as all jurisdictional 
provisions) must be read in light of the mandate 





112. Reid v. Covert, 354 U.S. 1, 33 (1956). 
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in O’Callahan, which limits jurisdiction to serv- 
ice-connected offenses. Consequently, it is rea- 
sonable to conclude that wartime jurisdiction 
may be exercised over civilians for service-con- 
nected offenses where there is a nexus between 
the person to be tried and the military in an area 
of actual hostilities if the person is in fact “‘serv- 
ing with or accompanying an armed force in 
the field.” 

In determining what is wartime, courts have 
been concerned more with the realities of a given 
situation than with paper declarations. For vari- 
ous provisions of military justice, both under 





the Code and the earlier Articles of War, Fed- 
eral civilian courts, as well as the U.S. Court of 
Military Appeals, have clearly held that unde- 
clared wars may be “war” within the meaning 
of these acts. The exercise of wartime jurisdic- 
tion in times other than a state of declared war 
also seems to have been given approval by sev- 
eral Supreme Court justices. There should there- 
fore be little doubt that the Vietnam Conflict is 
a war within the most practical definition of the 
word and that Vietnam is a proper area for the 
exercise of court-martial jurisdiction over 
civilians. 





COMP. GEN. DECISIONS 


The Comptroller General, however, noted that the 
right of a member to receive pay and allowances while 
absent without leave is basically governed by the pro- 
visions of 37 U.S.C. 503(a), which reads in pertinent 
part as follows: “A member of the . . . Marine Corps, 
who is absent without leave or over leave, forfeits all 
pay and allowances for the period of that absence, unless 
it is excused as unavoidable.” (Emphasis supplied.) 
The Comptroller General further noted that paragraph 
044254, Navy Comptroller Manual, provides that “[a] 
mentally incompetent member is not entitled to pay and 
allowances for a period of unauthorized absence, unless 
such absence is excused as unavoidable.” (Emphasis 
supplied.) The Commandant of the Marine Corps, in a 
message dated 30 March 1965, determined that the mem- 
ber’s absence in the hands of civil authorities was con- 
sidered as “time lost” for pay purposes, or, in essence, 
that this absence was not “unavoidable.” 

Accordingly, the Comptroller General held that al- 
though the former enlisted member’s situation seems to 
bring him within the scope of either paragraph 044253 
or 044254 of the Navy Comptroller Manual, the lack of 
a determination by proper authorities that his absence 
while he was in the hands of civil authorities as a mental 
patient was “unavoidable” precludes crediting his final 
pay account with pay and allowances for that period. 
In closing, the Comptroller General further noted that 
the Department of Defense Military Pay and Allowances 
Entitlements Manual, Rules 5 and 6, Table 1-3-2, pro- 
vides that pay and allowances of an enlisted member 
while absent in confinement by civil authorities are for- 
feited unless a determination is made that the absence is 
excused as “unavoidable.” Table 1-3-3 of this Manual 
also prescribes rules for determining whether absence is 
unavoidable and states that such absence may be excused 
as unavoidable. (Comp. Gen. Decision B-166803 of 
June 25, 1969.) 
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(Continued from page 34) 


BASIC ALLOWANCE FOR QUARTERS—Entitlement of members with- 
out dependents to a basic allowance for quarters while in a leave 
or travel status between per t duty 


tati 





@ In view of the change made by the 1967 amendment 
to 37 U.S.C. 403(f), the Comptroller General was re- 
quested to clarify the issues pertaining to entitlement of 
members without dependents to a basic allowance for 
quarters while in a leave or travel status between per- 
manent duty stations. 37 U.S.C. 403(f), as amended by 
section 1(3) of Public Law 90-207, provides that when 
servicemembers without dependents are not assigned 
Government quarters, they are entitled to a basic al- 
lowance for quarters while in a travel or leave status 
between permanent duty stations, including time granted 
as delay en route or proceed time, on the same basis as 
members with dependents. Furthermore, in this regard, 
where an overseas assignment is involved, this basic 
allowance extends from the date of departure from the 
old station to the date of arrival at a new station over- 
seas, irrespective of the fact that a member might be 
in a per diem or group travel status for the overseas 
portion of the travel. When, however, members without 
dependents are assigned quarters between permanent 
duty stations, 37 U.S.C. 403(f£) does not specifically au- 
thorize the payment of a quarters allowance. Neverthe- 
less, in view of the legislative intent behind the 1967 
amendment, i.e. to provide entitlement without regard 
to the member’s dependency status, the Comptroller 
General expressed the opinion that section 403 of Execu- 
tive Order 11157, dated 22 June 1964, might be amended 
so as to apply in the same manner as it does to a 
member with dependents with respect to the temporary 
occupancy of transient quarters while in a duty or leave 


(Continued on page 60) 





COURT OF CLAIMS JURISDICTION 


TO REVIEW 


COURT-MARTIAL CONVICTIONS 


LIEUTENANT DAVID M. ELLIS, JAGC, USNR* 


In several recent decisions, the U.S. Court of Claims has attempted 
to grant back pay to former members of the military services who were 
separated pursuant to a sentence of court-martial which the Court of 
Claims deems vitiated by constitutional error. Lieutenant Ellis 
examines the portent of these decisions and the effect they may have 
upon the finality of military convictions. 


THE DOCTRINE OF FINALITY OF JUDGMENTS 


HE DOCTRINE OF finality of judgments is 

based on the laudable and logical notion that, 
after a certain number of wise men have been 
given an opportunity to be right, their final and 
ultimate conclusion must stand, even if wrong. 
Litigation at some point must end. That terminal 
point occurs, in both military and civilian legal 
systems, only after a trial court’s judgment has 
been tested on appeal for error. This direct at- 
tack,’ or appellate phase, is subject to definite 


*Lieutenant Ellis is currently serving as a Disability Review Attorney 

in the Promotions and Retirements Division, Office of the Judge 
Advocate General. He received the B.S. Degree from Washington 
and Lee University in 1965, and the J.D. Degree from Southern 
Methodist University in 1968, Lieutenant Ellis is a member of the 
Bar of the State of Texas. 

1. In the Navy system, direct attack can include review by some 
or all of the following: A judge advocate, the convening author- 
ity, the supervisory authority, the U.S. Navy Court of Military 
Review, the U.S. Court of Military Appeals, the Judge Advocate 
General, the Secretary of the Navy, and the President. See, Arts. 
59-76, UCMJ. 
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limits on time and choice of forum, but the scope 
of review is broad enough to allow correction 
of all non-waivable prejudicial error. After this 
error-sieve process is complete, that which is left 
is an immortal and valid judgment. 

So says the theory. The theory, however, is 
dented somewhat by the existence of a rather 
sizeable exception: collateral attack. Once a 
final judgment (rendered by a trial court) has 
become final (having been tested for error by 
direct attack), it is immune from further review 
on the merits. But it is never safe from inquiry 
as to whether the court originally rendering 
the judgment had jurisdiction to do so. The 
fundamental questions with collateral attack, 
therefore, are: (1) What matters are included 
in “jurisdiction,” and thus on what bases could 
a successful collateral attack be urged? (2) In 
what forum should the proceedings be insti- 
tuted? and (3) In what sort of action should the 
attack be couched? 





2. See, in general, 1B Moore, Federal Practice, par. 0.405 [4.-1]. 
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COLLATERAL ATTACK ON COURT-MARTIAL 
CONVICTIONS 


Court-martial convictions are most commonly 
subjected to collateral attack in habeas corpus 
proceedings: an action filed in a Federal district 
court praying for release of the incarcerated 
petitioner on the grounds that his conviction and 
sentence are void. Less common, but of potential 
importance, is the action filed in the United 
States Court of Claims praying for back pay on 
the grounds that a court-martial conviction and 
sentence are void. This article will discuss pri- 
marily Court of Claims jurisdiction to grant 
relief. 

A. HABEAS CORPUS 


The rules governing collateral review by civil 
courts of court-martial convictions have devel- 
oped primarily in habeas corpus cases, and an 
inquiry into Court of Claims collateral attack 
jurisdiction must therefore begin with a look at 
U.S. Supreme Court pronouncements in anal- 
ogous habeas corpus cases. 

Military jurisdiction is authorized by the 
Constitution * and created by Congress.* Estab- 
lished thereby is a judicial system separate and 
apart from the Federal civil courts, free from 
supervision by other courts except insofar as 
collateral attacks succeed. Military convictions 
are statutorily declared to be “final and conclu- 
sive.” > 

This finality is, of course, not absolute. Void 
judgments are not accorded finality, and a 
habeas corpus proceeding to test the validity of 
a judgment has for some time been an implied 
exception to finality.° Originally, inquiry was 
limited to ‘‘technical jurisdiction.” With regard 
to courts-martial, inquiry was limited to whether 
the court was properly constituted, whether 
there was jurisdiction over the accused and the 
crime, and whether there was jurisdiction to im- 
pose the sentence.’ The scope of attack has since 
"3. Art. I, see. 8: “The Congress shall have power... To make 


Rules for the Government and Regulation of the land and 


naval forces... .”’ 

4. 10 U.S.C. 801-940 (Uniform Code of Military Justice). 

. Art. 76, UCMJ: “{T]he proceedings, findings, and sentences of 
courts-martial ...and all dismissals and discharges carried 
into execution under sentences by courts-martial . .. are final 
and conclusive.”’ 

6. See discussion in United States v. Augenblick, 393 U.S. 348, 
349-50 (1969) and Gusik v. Schilder, 340 U.S. 128, 132 (1950). 
See also note 21, infra. 

7. See, e.g., Ex parte Reed, 100 U.S. 13 (1879). “Technical” juris- 
diction was also the issue in two recent cases. In June of this 
year, the U.S. Supreme Court decided that a court-martial did 
not have jurisdiction over a crime charged when the crime was 
not “service connected.” O’Callahan v. Parker, 395 U.S. 258 
(1969). Based upon the O’Callahan decision, the U.S. Court of 
Appeals for the D.C. Circuit decided that a court-martial did not 
have jurisdiction to try an accused when the accused was a 
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expanded to the point that a denial of constitu- 
tional rights is now considered a “jurisdictional” 
defect which may be corrected by habeas corpus 
proceedings.® 

The traditional rules governing habeas corpus 
review, however, are not necessarily controlling 
in review of military convictions by the civil 
courts. The civil courts are more restricted in 
re-assessing military convictions than with civil 
convictions.” The Supreme Court has stated 
clearly that civil courts may not sit as courts 
of error over military courts *® and that the 
military judiciary is “a self-sufficient system.” ™ 
A leading case defining the authority of civil 
courts to review military convictions is Burns v. 
Wilson,'* decided by the Supreme Court in 1953. 
The Court noted that, by constitutional direction 
and congressional action, the civil and military 
legal systems are distinct. The Supreme Court 
plays no role in the development of military law 
and exercises no supervisory power over its 
courts. Its review therefore should be limited 
to matters which have not been considered by 
the military courts. The military courts have the 
primary responsibility to enforce constitutional 
guarantees, and the civil courts must 


. . take account of the prior proceedings—of the 
fair determination of the military tribunals... . 
[W]hen a military decision has dealt fully and fairly 
with an allegation . . . it is not open to a federal civil 
court to grant the writ [of habeas corpus] simply to 
reevaluate the evidence.1* 


The Burns decision, however, does not neces- 
sarily settle the issue for all time. The opinion 
of the Court was joined in by only four Justices, 
and the two Justices still remaining on the Court 
(Justices Black and Douglas) dissented. Justice 
Douglas reasoned that denial of constitutional 
rights would deprive a court-martial of juris- 
diction, and, because the Supreme Court ulti- 
mately formulates constitutional rules, it should 
not defer to the decisions of military courts in 
this area. Justice Frankfurter, although recog- 
nizing “the duty of civil courts to abstain from 
intervening in matters constitutionally com- 
mitted to military justice,” nevertheless dis- 
agreed with the Court’s so severely limiting the 


7. (Cont'd) 
civilian merchant seaman temporarily ashore in Vietnam at the 
time he killed a fellow merchant seaman in a saloon fracas. 
Latney v. Ignatius, No. 21-681 (D.C. Cir., Jun 30, 1969). 

8. Moore v. Dempsey, 261 U.S. 86 (1923). 

9. Hiatt v. Brown, 339 U.S. 103 (1950). 

10. Whelchel v. McDonald, 340 U.S. 122 (1950). 

11. Gusik v. Schilder, 340 U.S. at 128, 132 (1950). 

12. 346 U.S. 137 (1953). 

13. Id. at 142. 





scope of review. Furthermore, Burns requires 
only that civil reviewing courts not reevaluate 
evidence already considered by a military court; 
it does not specify that “pure” issues of con- 
stitutional law, once determined by a military 
court, are inviolate.'* Finally, the Burns deci- 
sion has suffered a more ignominious fate than 
being overruled—it has been ignored." 

A corollary of the rule that participation by 
civil courts in military cases shall be limited is 
the doctrine of exhaustion of remedies, requir- 
ing that all possible remedies within the military 
system be exhausted before resort to the civil 
courts: 


If an available procedure has not been employed to 
rectify the alleged error which the federal court is 
asked to correct, any interference by the federal court 
may be wholly needless.” 


This principle was recently reaffirmed when the 
Supreme Court held that a petition for a writ 
of habeas corpus in a Federal district court is 
premature unless an unsuccessful attempt has 
first been made in the U.S. Court of Military 
Appeals.'* Review by civil courts in habeas cor- 
pus proceedings of military judgments is thus 
existent but restricted. 


B. COLLATERAL ATTACKS IN THE 
COURT OF CLAIMS 


A question recently considered by the Supreme 
Court is whether the Court of Claims may also 
exercise review jurisdiction in a back pay suit.'* 
The Court of Claims had concluded that it could. 
In two cases—A ugenblick v. United States '* and 
Juhl v. United States *»—the Court of Claims 


It was on this basis that the Court of Claims decided Shaw v. 

United States, 357 F. 2d 949 (Ct. Cl. 1966). 

The Supreme Court followed Burns in Fowler v. Wilkinson, 353 

U.S. 583, 584 (1957): “If there is injustice in the sentence im- 

posed, it is for the Executive to correct. ... [W]e have no 

jurisdiction to interfere.’”’ The Court has since mentioned the case 
only twice. In Reid v. Covert, 354 U.S. 1 (1957), the Court was 
concerned generally with the application of constitutional guaran- 

tees in courts-martial. In Morse v. Boswell, 393 U.S. 802, 809 

(1968), Mr. Justice Douglas, dissenting from denial of stays to 

activated Reservists ordered to Vietnam, cited Burns as support- 

ing the statement that “this Court will exercise jurisdiction to 

review criminal adjudication by the military of civilian (Reid v. 

Covert) and military (Burns v. Wilson) personnel alike. .. .” 

16. Gusik v. Schilder, 340 U.S. 128, 132 (1950). 

7. Noyd v. Bond, 395 U.S. 683 (1969). The Court of Military Appeals 
itself has but recently concluded that its jurisdiction includes the 
power to hear certain collateral attacks, including petitions for 
relief by way of habeas corpus, mandamus, and coram nobis. 
United States v. Bevilacqua, 13 USCMA 10, 39 CMR 10 (1968); 
Levy v. Resor, 17 USCMA 135, 37 CMR 399 (1967); United 
States v. Frischholz, 16 USCMA 150, 36 CMR 306 (1966). See, 
Grafman, Extraordinary Relief and the U.S. Court of Military 
Appeals, infra p. 61. 

18. United States v. Augenblick, 393 U.S. 348 (1969). 

. 377 F. 2d 586 (Ct. Cl. 1967), rev’d 393 U.S. 348 (1969). 

20. 383 F. 2d 1009 (Ct. Cl. 1967), rev’d 393 U.S. 348 (1969). 


14. 


15. 
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found denials of constitutional rights sufficient 
to deprive the respective courts-martial of juris- 
diction. Back pay was therefore awarded. 

In Augenblick, the Court of Claims first satis- 
fied the technical requirements of Burns by 
determining that the errors urged had not been 
fully considered by military tribunals. Then it 
faced the principal question: Does the finality 
provision of Article 76, Uniform Code of Mili- 
tary Justice, prevent consideration by the Court 
of Claims of alleged jurisdictional (and consti- 
tutional) defects in court-martial convictions? 
The court noted that habeas corpus proceedings 
are a well-established exception to finality,” 
found ‘‘no adequate reason . . . for thinking 
that Congress limited its exception from 
‘finality’ to that specific proceeding,” ** and con- 
cluded therefore that collateral review jurisdic- 
tion existed. To find otherwise would deny 
review by a constitutional court ** to convicted 
military men who were not incarcerated, said 
the court, which then proceeded to find viola- 
tions of constitutional due process in the plain- 
tiff’s trial, and awarded him back pay. Similarly, 
in Juhl the court determined that the military 
had not fully considered the errors presented 
and concluded, citing Augenblick, that “‘what- 
ever scope of review would be proper, in view of 
the finality language, in a habeas corpus pro- 
ceeding, is equally appropriate in a suit in this 
court for back pay.” *4 

Reaching this conclusion, however logical, was 
something of a bootstrap operation. Juhl cited 
Augenblick as authority. Augenblick relied in 
part on Shaw v. United States,” a 1966 Court of 
Claims case which cited eight cases as support- 
ing the proposition that “denial of significant 
constitutional rights would render military con- 
victions invalid and permit this court to award 
back pay” *°—although none of the eight cases 
in fact awarded back pay. The Shaw court stated 
also, “Although our jurisdiction to re-examine 
court martial decisions has not been defined 


broadly, that it exists is beyond question.” * 


21. The Senate Report on Art. 76, UCMJ, states: “Subject only to a 
petition for a writ of habeas corpus in federal court, it provides 
for finality of court-martial proceedings and judgments.” 1950 
U.S. Code Cong. Serv., vol. 2, at 2258. (Emphasis supplied.) The 
Supreme Court has said of the military judiciary: ‘These tri- 
bunals have operated in a self-sufficient system, save only as 
habeas corpus was available to test their jurisdiction in specific 
eases.”” Gusik v. Schilder, 340 U.S. 128, 132 (1950). (Emphasis 
supplied.) 

22. 377 F. 2d at 592. 

- The Court of Claims is an Article III court. 

Zdanok, 370 U.S. 530 (1962). 

24. 383 F. 2d at 1019. 

25. 357 F. 2d 949 (Ct. Cl. 1966). 

. Id. at 953. 

37. id. 


Glidden Co. v. 
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Cited as supporting this statement was Shapiro 
v. United States,> a 1947 Court of Claims 
case which stated that if a court-martial con- 
viction was void, “it is settled that we have 
jurisdiction to render judgment for the pay of 
which he was illegally deprived.” * Finally, 
cited as the keystone authority for this entire 
line was United States v. Brown, a 1907 
Supreme Court case which affirmed a decision 
of the Court of Claims to award back pay to 
a military officer illegally convicted by court- 
martial. Significantly, each of the decisions 
awarding back pay was based on facts arising 
before passage of the finality statute which is 
now the root of the inquiry.” 

Nonetheless, the Court of Claims has per- 
sistently asserted that it has jurisdiction to 
review judgments of courts-martial. The Su- 
preme Court considered the matter of sufficient 
importance to grant certiorari on the issue, only 
to conclude: 


[Wle do not reach those questions. For we conclude 
that, even if we assume arguendo that a collateral 
attack may be made in the Court of Claims through 
a back-pay suit alleging a “constitutional” defect in 
the military decision, these present cases on their 
facts do not rise to that level.” 


The Court determined that the errors urged in 
Augenblick and Juhl were procedural only and 
not of constitutional significance. 

The Court of Claims was, in effect, invited 
to try again. Quickly succumbing to the tempta- 
tion, the court found an opportunity to reiterate 
its view of its jurisdiction in the reconsideration 
of Shaw v. United States. The court stated, 
“(We .. . hold again that the Court of Claims 
has the competence to pass upon Shaw’s claim 
that his court-martial was void because he was 
denied an important constitutional right.” ** It 
seems that the Supreme Court’s reversal of Au- 
genblick changed the opinion of the Court of 
Claims judges, but not their minds. 

Also illustrative of the court’s eagerness to in- 
volve itself in military affairs is the recent King 
v. United States.** In a suit by an Army officer 
contending that his retirement proceedings were 
arbitrary and therefore unconstitutional, the 


28. 69 F. Supp. 205 (Ct. Cl. 1947). 

29. Id. at 207. 

30. 206 U.S. 240 (1907). 

31. Precisely for this reason the Court of Claims refused to alter 
its decision in Shaw v. United States, 357 F. 2d 949 (Ct. Cl. 1966), 
after Augenblick was decided by the Supreme Court. Shaw v. 
United States, No. 489-54 (Ct. Cl., Jul 16, 1969). Shaw was tried 
in 1948. 

32. United States' v. Augenblick, 393 U.S. 348, 351 (1969). 

33. Shaw v. United States, No. 489-54 (Ct. Cl., Jul 16, 1969). 

34. 390 F. 2d 894 (Ct. Cl. 1968), rev’d 395 U.S. 1 (1969). 
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Court of Claims invited argument on the ques- 
tion of whether the court had jurisdiction to 
grant declaratory judgments. Casting aside “a 
small residue of decisions truly in point, mainly 
those of our own authorship,” * the court con- 
cluded that it did indeed have the authority. The 
Supreme Court characterized the Court of 
Claims opinion as “illuminating and interest- 
ing,” ** and reversed it. The Court reasoned that 
neither the Court of Claims Act,’ establishing 
that court, nor the Declaratory Judgment Act,** 
creating that form of action, gives the Court of 
Claims authority to grant any judgments except 
those for presently due money. To conclude 
otherwise, the Supreme Court said, would be 
contrary to the established proposition that 
Court of Claims jurisdiction is limited to those 
situations where the United States has specifi- 
cally waived its sovereign immunity. 


CONCLUSION 


The attempt by the Court of Claims to extend 
its jurisdiction to declaratory judgments was 
rejected by the Supreme Court, but its attempt 
to review court-martial proceedings for consti- 
tutional defects has thus far not been vetoed. 
The author predicts that when this latter issue 
is ultimately determined by the Supreme Court, 
it may well be in favor of Court of Claims re- 
view. Furthermore, the scope of review as lim- 
ited by Burns v. Wilson may well be expanded 
in theory as well as in fact. As noted above, 
Burns was a minority opinion and none of the 
Justices joining in the opinion remains on the 
Court. Also, the Court has recently expressed 
greater faith in Article III courts than in mili- 
tary courts to decide constitutional issues.*® 
Moreover, in an analogous area—habeas corpus 
proceedings contesting state court convictions— 
the Court has expanded the scope of review and 
directed that evidentiary hearings be held.*° 
The Court of Claims, in the author’s opinion, 
will likely be anointed by the Supreme Court 
as one of the forums in which alleged depriva- 
tion of constitutional rights by the military may 
be asserted, and the number of back pay suits 
against the military is likely to increase. 

35. 390 F. 2d at 900. 

36. 395 U.S. at 2. 

37. 28 U.S.C. 1491-1505 (1964). 

38. 28 U.S.C. 2201-02 (1964). 

39. Exhaustion of military remedies was not required in Toth v. 
Quarles, 350 U.S. 11 (1955); Reid v. Covert, 354 U.S. 1 (1957); 
and McElroy v. Guagliardo, 361 U.S. 281 (1960), because “‘we 
did not believe that the expertise of military courts extended to 
the consideration of constitutional claims of the type presented.” 
Noyd v. Bond, 395 U.S. 683, 696 (1969). See also O’Callahan v. 
Parker, 395 U.S. 258 (1969). 

40. Townsend vy. Sain, 372 U.S. 293 (1963). 
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ALWAYS PREJUDICIAL OR 


SOMETIMES HARMLESS? 


Noting a divergence of opinion among military and civilian courts 
concerning the applicability of the doctrine of harmless constitutional 
error in cases involving the erroneous admission into evidence of 
Miranda-defective pretrial statements, Commander Brown explores 
the relevant decisions of the U.S. Supreme Court in order to discern 
and anticipate the views of the Court concerning this question. 
His conclusions favor those who would apply the doctrine and militate 
against the contrary view, which currently prevails within the military 


judicial system. 


INTRODUCTION 


N JUNE 1966, the U.S. Supreme Court 

handed down one of the most far-reaching 
opinions rendered during the “Warren era”— 
Miranda v. Arizona 1—which expanded the con- 
stitutional rights of criminal suspects taken 
into custody. The Miranda holding, known as 
the “Miranda rule,” is of threefold importance. 


*Commander Brown is currently serving as the Head, Navy-Marine 
Corps Judiciary Activity Branch Office, San Diego, California. He 
holds A.B. and J.D. Degrees from the University of Southern Cali- 
fornia and an M.A. (international relations) from Boston University. 
He is also a graduate of the Third Military Judge Course and the 
Ninth Advanced Course at The Judge Advocate General’s School, 
U.S. Army, and has studied constitutional law at Harvard Law 
School. Commander Brown has been admitted to practice before the 
California Supreme Court, the U.S. District Court (S.D. Cal.), 
the U.S. Court of Appeals (7th Cir.), the U.S. Court of Military 
Appeals, and the U.S. Supreme Court. 

1. 384 U.S. 436 (1966). For a discussion of Miranda, see, e.g., Cot- 
sirilos, Miranda & the Defense Lawyer, 11 Tr. Law. Guide 75 
(1967) ; Edwards, The Effects of ‘“‘Miranda’”’ On the Work of the 
Federal Bureau of Investigation, 5 Am. Crim. L.Q. 159 (1967) ; 
Elsen & Rosett, Protections for Suspect Under Miranda v., Ari- 
zona, 67 Colum. L. Rev. 645 (1967); Graham, What is “‘Custodial 


First, it sets forth a rule of investigative pro- 
cedure” which requires a law enforcement of- 
ficer to give a person in custody a preinterroga- 
tion “warning” which advises him (1) that he 
has the right to remain silent, (2) that any 
statement he makes may be used against him, 
and (8) that he has the right to have an at- 
torney, either retained or, if he is indigent, 


_ 


- (Cont'd) Interrogation?” : California’s Anticipatory Application 
of Miranda v, Arizona, 14 U.C.L.A. L. Rev. 59 (1966) ; Kamisar, A 
Dissent From the Miranda Dissents, 65 Mich. L. Rev. 59 (1966) ; 
Medalie, Zeitz & Alexander, Custodial Police Interrogation in 
Our Nation’s Capitol: The Intent to Implement Miranda, 66 
Mich. L. Rev. 1347 (1968); Warden, Miranda—Some History, 
Some Observations, & Some Questions, 20 Vand. L. Rev. 39 
(1966). 

2. The investigative procedure established by Miranda is similar 
to the preinterrogation ‘“‘warning requirements” earlier enacted 
by Congress in the Uniform Code of Military Justice. Art. 31(b), 
UCMJ, 10 U.S.C. 831(b), provides: “No person subject to this 
chapter may interrogate, or request any statement from, an 
accused or a person suspected of an offense without first inform- 
ing him of the nature of the accusation and advising him that 
he does not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement made 
by him may be used as evidence against him in a trial by court- 
martial.” 
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appointed for him at no cost, whom he may con- 
sult and have present during the interrogation. 

Second, the Miranda rule is a rule of trial 
procedure—a ‘‘mode of proof”—which must be 
followed by a prosecutor in laying his founda- 
tion for offering into evidence a pretrial state- 
ment “stemming from custodial interrogation 
of the defendant.” * The U.S. Court of Military 
Appeals has succinctly stated this aspect of the 
Miranda rule thusly: 


The burden is on the United States to establish com- 
pliance with Miranda . . . beyond a reasonable doubt, 
and absence of objection thereto does not excuse its 
failure to prove a proper warning.” 

Third, the Miranda rule is also, in effect, an 
exclusionary rule of evidence * which must be 
enforced by the trial court in ruling upon the 
admissibility of the accused’s pretrial statement. 
In the final analysis, it is the trial judge, not the 
law enforcement officer or prosecutor, who is 
charged with error when a Miranda-defective 
statement is received in evidence. As Judge 
Ferguson of the Court of Military Appeals said 
in United States v. Burns: * 

In light of the agent’s failure to advise accused 
properly regarding his entitlement to counsel, the 
statements thereafter obtained from him were not 
admissible and, on defense counsel’s proper objec- 
tion, should have been excluded. Their receipt in evi- 
dence was prejudicial error.” 

The Supreme Court’s “prime purpose” in 
enunciating the Miranda “rule” was “to guar- 
antee full effectuation of the privilege against 
self-incrimination, the mainstay of our adver- 
sary system of criminal justice.” ® Hence the 


—— 


. The Court summed up this portion of its decision as follows: 
“As for the procedural safeguards to be employed, unless other 
fully effective means are devised to inform accused persons of 
their right of silence and to assure a continuous opportunity to 
exercise it, the following measures are required. Prior to any 
questioning, the person must be warned that he has a right to 
remain silent, that any statement he does make may be used as 
evidence against him, and that he has a right to the presence of 
an attorney, either retained or appointed.” 384 U.S. at 444. 

4. The Court summed up this portion of its decision as follows: 
“ {T]he prosecution may not use statements, whether exculpatory 
or inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safe- 
guards effective to secure the privilege against self-incrimina- 

tion.” Id. 

5. United States v. Gustafson, 17 USCMA 150, 152, 37 CMR 414, 416 
(1967). 

6. An “exclusionary rule of evidence” is one of “the various ex- 
clusionary rules which the law has established limiting the use 
as evidence in judicial tribunals of matter which logically has 
probative value.””’ 1 Wharton, Criminal Evidence 7 (12th ed. 
Anderson 1955). 

. 17 USCMA 39, 37 CMR 303 (1967). 

. Id. at 40, 37 CMR at 304. 

9. Johnson v. New Jersey, 384 U.S. 719, 729 (1966). 
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Court has referred to Miranda as a “constitu- 
tional rule of criminal procedure.” '° This raises 
the question: When a court commits a Miranda- 
type Fifth Amendment error by receiving the 
accused’s defective pretrial statement into evi- 
dence, is this error prejudicial per se, requiring 
automatic reversal on appeal, or can it be harm- 
less under certain circumstances? 


THE CHAPMAN HARMLESS CONSTITUTIONAL 
ERROR RULE 


Until fairly recently most jurists held the 
view that, in the absence of waiver," trial errors 
of constitutional magnitude—with rare excep- 
tions '"—were inherently prejudicial and hence 
should result in automatic reversal on appeal.'* 

By 1963, however, the U.S. Supreme Court 
made it clear that not all unwaived constitu- 
tional errors were prejudicial per se. In that 
year the Court decided Fahy v. Connecticut," a 
Fourth Amendment error case. Although finding 
prejudicial error in that case,'® the Court 
adopted the following harmless constitutional 





10. Id. at 726. 

11. See, e.g., United States v. Gustafson, 17 USCMA 150, 37 CMR 
414 (1967), where the Court of Military Appeals held that “the 
record makes it plain that the receipt of the accused’s [Miranda- 
defective pretrial] declarations was agreeable to the defense.” 
Id. at 151, 37 CMR at 415. See also United States v. Bearchild, 
17 USCMA 598, 38 CMR 396 (1968), where the Court held that 
under certain circumstances an accused’s judicial confession can 
“be used to cure the error arising from the use of his concededly 
[Miranda] inadmissible pretrial statement.” Jd. at 603, 38 CMR 
at 401. 

- The Fourth Amendment evidence error is the most well known of 
these exceptions. See, e.g., United States v. Simpson, 15 USCMA 
18, 34 CMR 464 (1964), where the majority of the Court of Mili- 
tary Appeals applied the doctrine of specific prejudice to a 
Fourth Amendment error and found such error to be harmless. 

. See, e.g., United States v. Morris, 4 USCMA 209, 15 CMR 209 
(1954) (dissenting opinion), where Chief Judge Quinn stated: 
“A fundamental right of the accused was violated by compelling 
him to furnish exemplars of his handwriting. . .. Jn the absence 
of waiver, a conviction tainted by such error must be re- 
versed. . . . Certainly if an accused had been deprived of the 
right to counsel it would make no difference that the evidence 
incontrovertibly established his guilt. . . . He is entitled to his 
fundamental rights, and a denial of any such right requires a 
reversal of his conviction.” Id. at 214, 15 CMR at 214. (Emphasis 
added.) 
Compare with Kotteakos v. United States, 328 U.S. 750 (1946), 
where Justice Rutledge stated for the Supreme Court: 
“If ... the conviction is sure that the error did not influence the 
jury, or had but very slight effect, the verdict . . . should stand, 
except perhaps where the departure is from a constitutional norm 
or a specific command of Congress.” Id. at 764-65. 
added.) 
Most legal writers have also concluded until very recently that 
a constitutional error can never be harmless. See, e.g., Gibbs, 
Prejudicial Error; Admissions and Exclusions of Evidence in the 
Federal Courts, 3 Vill. L. Rev. 48, 49 (1957); Manwaring, Cali- 
fornia and the Fourth Amendment, 16 Stan. L. Rev. 318, 325-26 
(1964). 

14. 375 U.S. 85 (1963). 

5. Id. at 91-92. 


(Emphasis 





error rule for use in cases involving evidence 
errors of constitutional magnitude: 
The question is whether there is a reasonable possi- 
bility that the evidence complained of might have con- 
tributed to the conviction.” 


Of signal importance is the fact that “‘this state- 
ment in Fahy belies any belief that all trial 
errors which violate the Constitution auto- 
matically call for reversal.” 


In Chapman v. California,’* a 1967 post- 
Miranda decision of the Supreme Court which 
involved a Fifth Amendment error, the Court 
again rejected the argument that “all federal 
constitutional errors, regardless of the facts and 
circumstances, must always be deemed harm- 
ful,” holding that not all “trial errors which 
violate the Constitution automatically call for 
reversal.” *° Reasoned Justice Black: 


We conclude that there may be some constitutional 
errors which in the setting of a particular case are 
so unimportant and insignificant that they may, con- 
sistent with the Federal Constitution, be deemed 
harmless, not requiring the automatic reversal of the 
conviction.” 


When are constitutional errors “so unimpor- 
tant and insignificant that they may... be 
deemed harmless” by an appellate court? An- 
swered the Court in Chapman: 


[B]lefore a federal constitutional error can be held 
harmless, the [appellate] court must be able to declare 
a belief that it was harmless beyond a reasonable 
doubt.” (Emphasis added.) 


The Chapman harmless constitutional error 
rule is closely analogous to the familiar rule 
“that the accused must be presumed to be in- 
nocent until his guilt is established by legal and 
competent evidence beyond reasonable doubt.” ** 


16. Id. at 86-87. However, the Fahy test, if impartially applied, is 
an extremely difficult test for the Government to meet on appeal, 
As the Chief Justice of the Nevada Supreme Court has said, for 
example: “‘A conscientious jurist harbors serious doubt about his 
capacity to read a cold record and declare with confidence that 
a bit of unconstitutionally obtained evidence could not possibly 
have influenced the jurors. ... [1]t seems clear that the “reason- 
able possibility” test announced in Fahy, if honestly applied, 
renders the harmless error rule a myth in search and seizure 
cases.”” Thompson, Unconstitutional Search and Seizure and the 
Myth of Harmless Error, 42 Notre Dame L. Rev. 457, 464 (1967)- 

17. Chapman v. California, 386 U.S. 18, 23 (1967). 


18. 386 U.S. 18 (1967). For a discussion of Chapman, see, e.g., Black, 
The Supreme Court, 1966 Term, 81 Harv. L. Rev. 69, 205 (1967) ; 
Young, Review of Recent Supreme Court Decisions, 53 A.B.A. J. 
466 (1967); Note, Harmless Constitutional Error, 20 Stan. L. 
Rev. 83 (1967); 71 Dick. L. Rev. 686 (1966-67) ; 45 N.C. L. Rev. 
1044 (1967); 34 Tenn. L. Rev. 696 (1967); 20 Vand. L. Rev. 1157 
(1967). 

19. 386 U.S. at 21. 

20. Id. at 23. 

21. Id. at 22. 

22. Id. at 24. 


23. UCMJ, Art. 51(c)(1), 10 U.S.C. 851(e) (1) (1964). 
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Under the Chapman standard, constitutional 
trial error will be held by an appellate court to 
be prejudicial and hence reversible unless the 
Government establishes beyond a reasonable 
doubt that it was harmless. Thus as the prose- 
cution has the burden of proving the accused’s 
guilt beyond a reasonable doubt, so the appel- 
late government counsel has the burden of prov- 
ing that constitutional trial error was harm- 
less beyond a reasonable doubt. 

While the Fahy test, by its very terms, ap- 
plies only to evidence-type errors, the Supreme 
Court in Chapman sought to draft a broader 
harmless error standard, to wit, a rule which 
could be used to ‘“‘measure” all types of consti- 
tutional errors. Of this rule the Court said: 


[W]e believe its adoption will provide a more workable 
standard, although achieving the same result as that 
aimed at in our Fahy case." (Emphasis added.) 


In Chapman, the Supreme Court did not aban- 
don the Fahy test; it merely restated it in dif- 
ferent, broader language.” It is not surprising, 
therefore, to find lower courts today applying 
various admixtures of the language of both 
Fahy and Chapman.** 


APPLICABILITY OF THE CHAPMAN RULE IN 
MIRANDA CASES 


A. IN GENERAL 


An appellate court, in deciding a Miranda- 
type assignment of error at the present time, 
needs to answer one or more of the following 
questions: 


Was the accused’s pretrial statement le- 
gally inadmissible under Miranda? 


24. 386 U.S. at 24. 

25. As to the continued viability of the Fahy test the Court said: 
“There is little, if any, difference between our statement in 
Fahy ... about ‘whether there is a reasonable possibility that 
the evidence complained of might have contributed to the convic- 
tion’ and requiring the beneficiary of a constitutional error to 
prove beyond a reasonable doubt that the error compiained of did 
not contribute to the verdict obtained.”’ 386 U.S. at 24. 

See, e.g., Miller v. California, 392 U.S. 616, 630 (1968) (dissent- 
ing opinion) (“I am convinced it cannot be said ‘beyond a 
reasonable doubt,’ Chapman vy. California, supra, that there is 
no ‘reasonable possibility that the evidence complained of might 
have contributed to the conviction.’ Fahy v. Connecticut. .. .”’); 
Wilson v. Anderson, 339 F. 2d 330, 335 (9th Cir. 1967) (““‘We are 
convinced, in this particular case, beyond a reasonable doubt, 
that the error was harmless and that it did not contribute to 
Anderson’s conviction.’’) ; Commonwealth v. Pearson, 427 Pa. 45, 
48-49, 233 A. 2d 552, 554 (1967) (““[A]s we read Chapman and 
Fahy, in order to show that a constitutional defect is harmless 
error, the Commonwealth must now demonstrate, beyond a rea- 
sonable doubt, that there was no reasonable possibility that the 
evidence complained of might contributed the 
conviction.”’). 


26. 


have to 
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If inadmissible under Miranda, did the 
accused waive his Miranda rights? 

If he did not waive his Miranda rights, 
does the Chapman harmless constitutional 
error rule apply to cases involving Miranda 
error? 

If the Chapman rule is applicable, was the 
Miranda error harmless beyond a reasonable 
doubt? 77 


The legal issues posed by the first two ques- 
tions—the requirements of Miranda and waiver 
of the Miranda requirements—are beyond the 
scope of this article. The third question— 
whether Chapman applies to Miranda errors— 
arises because the Supreme Court said in Chap- 
man that “‘there are some constitutional rights 
so basic to a fair trial that their infraction can 
never be treated as harmless error” *—but the 
Supreme Court has not yet specifically said 
whether Miranda-type Fifth Amendment rights 
are included among these ‘“‘so basic” constitu- 
tional rights. As the Pennsylvania Supreme 
Court recently observed in Commonwealth v. 
Padgett: *° 


Although Chapman did recognize the existence of 
the automatic reversal cases, it made no attempt to 
articulate the rationale separating those constitu- 
tional errors requiring automatic reversal from those 
to which the harmless error doctrine can be applied 
other than to classify the automatic reversal cases 
as involving “constitutional rights so basic to a fair 
trial that their infraction can never be treated as 
harmless error.” 


Apparently the United States Supreme Court was 
content in Chapman to permit state and lower federal 
courts to fill up interstices between errors affecting 
rights basic to a fair trial and those which can be 
tested by the rubric of harmless error.*° 


It appears probable, for a number of reasons, 








27. See, e.g., Miller v. California, 392 U.S. 616 (1968) (dissenting 
opinion), where the dissenters stated: “‘The Court may leave this 
judgment standing upon one or more of the following grounds: 
that there was no constitutional error in petitioner’s trial; that 
whether or not there was error, objection to it was waived; or 
that the error was harmless.” /d. 

28. 386 U.S. at 23. The Court cited three cases involving such “basic” 
rights: Gideon v. Wainwright, 372 U.S. 335 (1963) (right of 
indigent accused to appointed counsel at trial) ; Payne v. Arkan- 
sas, 356 U.S. 560 (1958) (coerced confession) ; and Tumey v. Ohio, 
273 U.S. 510 (1927) (right to an impartial judge). /d. at 23 n. 8. 
In addition, the denial of such a “basic” right at one trial can 
bear “poison fruit’? at a subsequent trial. Thus, in Burgett v. 
Texas, 389 U.S. 109 (1967), the U.S. Supreme Court said: “The 
admission of a prior criminal conviction which is constitutionally 
infirm under the standards of Gideon v. Wainwright is inher- 
ently prejudicial and we are unable to say that the instructions 
to disregard it made the constitutional error ‘harmless beyond 
a reasonable doubt’ within the meaning of Chapman. .. .” 
Id. at 115. 

29. 428 Pa, 229, 237 A. 2d 209 (1968). 

30. Id. at 233, 237 A. 2d at 211. 
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that the Supreme Court will ultimately hold 
that the Chapman rule does apply to cases 
wherein Miranda errors have been committed. 
First, in Chapman the Supreme Court cited a 
number of cases—BUT NOT MIRANDA—for 
its observation that “there are some constitu- 
tional rights so basic to a fair trial that their 
infraction can never be treated as harmless 
error.” While admittedly the Court’s list of cases 
was not intended to be all-inclusive, the Court 
did choose to cite Payne v. Arkansas," a coerced 
confession case decided in 1958, rather than 
Miranda, a Fifth Amendment case decided only 
a few months before Chapman. 

Second, the Supreme Court clearly stated in 
Payne that reversal is required whenever evi- 
dence of a coerced confession is received by the 
trial court.*? In Miranda, however, the Supreme 
Court merely held that “without these warnings 
the statements were inadmissible.” ** Miranda 
contains no indication whatsoever that, in the 
Court’s opinion, the erroneous receipt of the ac- 
cused’s pretrial statement was prejudicial per 
se. 

Third, three post-Miranda Supreme Court de- 
cisions—Johnson v. New Jersey,** Davis v. 
North Carolina,” and United States  v. 
Wade “—support the view that a Miranda error 
does not result in reversible error per se. In 
Johnson the Court said that Miranda was one of 
those “constitutional rules of criminal proce- 
dure” which are not retroactive ** and that the 
Miranda “guidelines are . . . available only to 
persons whose trials had not begun as of June 13, 
1966.” ** If the right to a Miranda warning 
were—in the language of Chapman—one of 
those “constitutional rights so basic to a fair 
trial that their infraction can never be treated 
as harmless error,” the Court would certainly 
have given it retroactive application. In this 
regard it should be noted that the particular 


31. 356 U.S. 560 (1958). 

32. Said the Court: 
“TWlhere, as here, a coerced confession constitutes a part of 
the evidence before the jury and a general verdict is returned, 
no one can say what credit and weight the jury gave to the 
confession. And in these circumstances this Court has uniformly 
held that even though there may have been sufficient evidence, 
apart from the coerced confession, to support a judgment of 
conviction, the admission in evidence, over objection, of the 
coerced confession vitiates the judgment because it violates the 
Due Process Clause of the Fourteenth Amendment.” 356 U.S. 
at 568. 

33. 384 U.S. at 492. 

34. 384 U.S. 719 (1966). 

35. 384 U.S. 737 (1966). 

36. 388 U.S. 218 (1967). 

37. 384 U.S. at 726. 

38. Id. at 734. 
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right of counsel recognized in Gideon v. Wain- 
wright,*°—one of the three constitutional rights 
cited in Chapman—has, unlike the right recog- 
nized in Miranda, been given retroactive appli- 
cation. Admittedly, however, the Court did state 
in Johnson: 

We here stress that the choice between retroactivity 

and nonretroactivity in no way turns on the value 

of the constitutional guarantee involved. The right to 
be represented by counsel at trial, applied retro- 
actively in Gideon . . ., has been described by Justice 

Schaefer of the Illinois Supreme Court as “by far 

the most pervasive ... [o]f all the rights that an 

accused person has.” Yet Justice Brandeis even more 
boldly characterized the immunity from unjustifiable 
intrusions upon privacy, which was denied retro- 

active enforcement in Linkletter [381 U.S. 618 

(1965) ], as “the most comprehensive of rights and 

the right most valued by civilized men.” To reiterate 

what was said in Linkletter, we do not disparage a 

constitutional guarantee in any manner by declining 

to apply it retroactively./° 

In Davis, the second of the three post-Miranda 
decisions, the Supreme Court held that “the fact 
that a defendant was not advised of his right to 
remain silent or of his right respecting counsel 
at the outset of interrogation, as is now required 
by Miranda, is a significant factor [i.e., but ap- 
parently not a conclusive factor] in considering 
the voluntariness of statements later made.” *! 
If the Miranda right were—in the language of 
Chapman—one of those ‘constitutional rights 
so basic to a fair trial that their infraction can 
never be treated as harmless error,” the Court 
in Davis would certainly have considered the 
Miranda error there as a conclusive factor, not 
just merely a “significant” factor in considering 
the voluntariness of statements later made. 

In Wade, the third of these decisions, the 
Supreme Court held that the rationale of, among 
other cases, Miranda was applicable to a pretrial 
lineup. However, as the Supreme Court in John- 
son held that Miranda would be given only 
prospective application, so the Court in Stovall 
v. Denno *? held that Wade would be given only 
prospective application. 


B. IN THE CIVILIAN COURTS 


A number of State and Federal courts have 
applied the Chapman rule to Miranda errors. A 





39. 372 U.S. 335 (1963). 
40. 384 U.S. at 728. 
41. 384 U.S. at 740. 
42. 388 U.S. 293 (1967). 
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few have specifically decided that Chapman is 
applicable.** Most, however, have merely as- 
sumed that Chapman applies. 

A leading State decision in which Chapman 
was specifically held applicable to a Miranda 
error is Guyette v. Nevada.*° There Chief Justice 
Thompson said for a unanimous court: 


Although the High Court has not yet ruled that the 
doctrine of harmless error may be applied to a Miranda 
warning violation, the drift of its opinions would 
suggest that the rule of harmless error may be utilized 
when any of the new procedural safeguards, as ex- 
pressed in Mapp v. Ohio, 367 U.S. 643 (1961) ; Griffin 
v. California, 380 U.S. 609 (1965) ; Escobedo v. Illinois, 
378 U.S. 478 (1964) ; Miranda v. Arizona, 384 U.S. 436 
(1966) ; and Gilbert v. California, 388 U.S. 263 (1967), 
are breached. We say this mainly because the constitu- 
tional doctrines of those cases were not given retro- 
spective application, apparently for the reason that a 
violation may occur without necessarily affecting the 
fundamental fairness of the trial. Due process in the 
traditional sense is not necessarily denied the accused. 
The very integrity of the fact finding process is not 
necessarily infected by the violation. The reliability of 
the evidence received is not necessarily suspect. Hence, 
the rule of “automatic reversal” does not control ap- 
pellate disposition.” 


In Chapman . . ., regarding the Griffin doctrine (im- 
permissible comment upon the defendant’s failure to 
testify), the Court acknowledged this distinction be- 
tween a violation of the procedural safeguards and a 
breach of substantive due process. It wrote: ‘We con- 
clude that there may be some constitutional errors 
which in the setting of a particular case are so un- 
important and insignificant that they may, consistent 
with the Federal Constitution, be deemed harmless, 
not requiring the automatic reversal of the convic- 
tion.” 386 U.S. at 22. And in Johnson . . . the Court 
wrote: “Thus while Escobedo and Miranda guard 
against the possibility of unreliable statements in 
every instance of in-custody interrogation, they en- 
compass situations in which the danger is not nec- 
essarily as great as when the accused is subjected to 
overt and obvious coercion.” 384 U.S. at 730. 








43. See, e.g., Commonwealth v. Padgett, 428 Pa. 229, 237 A. 2d 
209 (1968), where the court specifically held: “[W]Je conclude 
that the United States Supreme Court would hold that Escobedo 
and Miranda violations are also subject to the Chapman rule, 
a conclusion we hereby follow.” Id. at 236, 237 A. 2d at 212. 

44. See, e.g., Moore v. United States, 401 F. 2d 533, 534 (9th Cir. 
1968); Brown v. Heyd, 277 F. Supp. 899, 905 (E.D. La. 1967) ; 
People v. Doherty, 67 Cal. 2d 9, 17, 429 P. 2d 177, 182, 59 Cal. 
Rptr. 857, 862 (1967); State v. Gillespie, 100 N.J. Super. 71, 83, 
241 A. 2d 239, 246 (App. Div. 1968). Contra, Story v. State, 452 
P. 2d 822, 825 (Okla. Crim. 1969). 

45. 84 Nev. 160, 438 P. 2d 244 (1968). 

46. In a footnote here the Court sets forth an exhaustive list of U.S. 
Supreme Court decisions in which constitutional errors resulted 
in reversal. 
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California has found room for harmless error applica- 


tion when the doctrines of Mapp v. Ohio... and 
Griffin v. California . . . have been violated. We have 
heretofore acknowledged that a violation of the 
Fourth Amendment proscription against unreasonable 
searches and seizures may be harmless within a par- 
ticular factual setting. ... We now rule that there 
is limited room for a state court to consider the rule 
of harmless error when the procedural safeguards of 
Miranda are not fully honored.“ (Emphasis added.) 


C. IN THE MILITARY COURTS 


Since the U.S. Court of Military Appeals has 
held that Miranda is “applicable in military 
prosecutions,” ** the question arises: Has Chap- 
man been interpreted as applicable in military 
cases involving Miranda-type errors? 

A few service boards of review have applied 
Chapman in such cases. Thus, in United States 
v. Garcia,’ one Army board held: 


Applying the harmless constitutional-error rule, we 
are convinced beyond a reasonable doubt that the con- 
stitutional error involved in the taking of his pre-trial 
statement and the admitting of such statement into 
evidence was harmless. . . .” 


Most service boards of review, however, without 
any discussion whatsoever of the Chapman rule 
or its applicability to Miranda errors, have 
merely assumed that such errors require auto- 
matic reversal. Thus, in United States v. 
Grant *' another Army board of review held that 
the Miranda error there required “reversal 
without reference to the question whether the 
surviving evidence of guilt is compelling or less, 
which becomes an irrelevant inquiry.” °* 

While prior to Chapman the Court of Military 
Appeals indicated that under extraordinary cir- 
cumstances it might be willing to affirm guilty 
findings despite a violation of the accused’s Fifth 
Amendment privilege against self-incrimina- 
tion,** the Court to date has held that a Miranda 


47. 84 Nev. at 163-65, 438 P. 2d at 247-49. 

48. United States v. Tempia, 16 USCMA 629, 640, 37 CMR 249, 260 
(1967). See Note, Miranda in the Military: the Constitutional 
impact of United States v. Tempia, 41 Temp. L.Q. 99 (1967). 

. CM 416159, 38 CMR 625 (1967), petition for review denied, 17 
USCMA 666, 38 CMR 441 (1968), petition for reconsideration 
granted and board of review decision rev’d on other grounds, 
18 USCMA 5, 39 CMR 5 (1968). 

50. 38 CMR at 627. 

. CM 415838, Grant, decided 16 Aug 1967 (unpublished). Accord, 
CM 418721, Moore, decided 22 Jan 1969; CM 417967, Rolands, 
decided 26 Jun 1968; CM 416671, Byrd, decided 19 Jan 1968. 

. CM 415838 at 5. 

. See, e.g., United States v. Morris, 4 USCMA 209, 15 CMR 209 

(1954), wherein Judge Brosman said for the Court: 
“It must be apparent in short that we regard violations of the 
privilege against self-incrimination as so serious in nature that— 
under ordinary circumstances—we are unwilling to affirm a find- 
ing of guilt tainted therewith.” Jd. at 212, 15 CMR at 212. 
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error is a “fatal defect” ** which renders the 
accused’s pretrial statement “per se_ invol- 
untary”*’ and “reversal is required” *’ since 
a Miranda error involves a substantial right of 
the accused. 

Although the Government has on a number 
of occasions argued for the applicability of the 
Chapman harmless constitutional error rule in 
military Miranda error cases, the Court has not 
yet specifically discussed its application.*? The 
late Judge Kilday came the closest to discussing 
the issue when he wrote: 


The harmless error rule has long been thought a 
doctrine repugnant to constitutional Fifth Amend- 
ment infirmities. Indeed, it has been described as an 
“impermissible doctrine.” Lynumm v. Illinois, 372 
U.S. 528, 537... (1963). ... Yet, even in this 
area, there appear signs of erosion. Chapman v. 
California, supra.” 


In the absence of a Supreme Court decision 
specifically holding Chapman applicable to 
Miranda errors,” it appears that the Court of 


54. United States v. Sack, 18 USCMA 50, 52, 39 CMR 50, 52 (1968). 

55. United States v. Westmore, 17 USCMA 406, 409, 38 CMR 204, 207 
(1968). 

. Id. at 411, 38 CMR at 209. This has long been the Court’s posi- 
tion regarding Art. 31(b), UCMJ, warning errors. See, e.g., 
United States v. Williams, 2 USCMA 430, 9 CMR 60 (1953). 

. However, in United States v. Vogel, 18 USCMA 160, 39 CMR 
160 (1969) (dissenting opinion), where the Government had 
argued that Chapman was applicable to an alleged Miranda 
error, Judge Ferguson said: 

“For the benefit of Government counsel we point out that United 
States v. Groover, 17 USCMA 295, 38 CMR 93; United States v. 
Gehmlich, 17 USCMA 345, 38 CMR 143; and United States v. 
Wood, 17 USCMA 257, 38 CMR 55, were all decided by this 
Court more than eight and one-half months after the decision 
date of Chapman vy. California. . ..” Jd. at 169 n. 3, 39 CMR 
at 169 n. 3. 

Since this statement implies that the Court was cognizant of 
Chapman at the time of these three Miranda-error decisions and 
since in the most recent of these decisions the Court held that the 
Miranda-defective ‘statements should have been excluded, and 
it was prejudicial error to receive them,” it may be justifiably 
inferred that the Court does not consider Chapman applicable 
to Miranda errors. See United States v. Gehmlich, 17 USCMA 
345, 346, 38 CMR 143, 144 (1967). 

58. United States v. Rushing, 17 USCMA 298, 308, 38 CMR 96, 106 
(1967) (concurring opinion). 

. The Supreme Court, however, has denied certiorari in cases where 
Chapman has been applied to Miranda errors by State appellate 
courts. See, e.g., Commonwealth v. Wilbur, 353 Mass. 376, 231 
N.E. 2d 919 (1967), cert. denied, 390 U.S. 1010 (1968). There the 
Supreme Judicial Court of Massachusetts, noting that the accused 
was a uniformed natural resource officer employed by the Com- 
monwealth who was known by the police to be “abundantly sol- 
vent” and that the Miranda warning given him did not include 
the advice “‘that if he .. . [could not] afford an attorney one 
. . « [would] be appointed for him,” held nevertheless: “‘We 
think that any incompleteness in the warning given to Wilbur 
was, on the facts in this record, ‘harmless beyond a reasonable 
doubt.’ See Chapman. . . .”” Id. at 383-84, 231 N.E. 2d at 923-24. 
In Orozco v. Texas, 394 U.S. 324, 327 n. 4 (1969), the only post- 
Chapman Miranda case decided to date, the Court did not spe- 
cifically apply the Chapman rule, apparently having concluded 
that the accused’s conviction was “‘based in part on unconstitu- 
tional evidence.” This result is consistent with Jackson v. Denno, 
378 U.S. 368 (1963), where the Court said: 





Military Appeals will continue to hold that 
such errors require automatic reversal in the 
absence of waiver.”° 


APPLYING THE CHAPMAN RULE TO 
MIRANDA ERRORS 


Assuming that the Chapman rule properly 
applies to cases involving Miranda evidence er- 
rors, it is important to set forth some of the 
factors which have been considered in determin- 
ing whether a constitutional evidence error is 
“harmless beyond a reasonable doubt.” 

The application of Chapman in constitutional 
error cases has been facilitated by the use of a 
number of subsidiary tests. The question is: 
Was the constitutional error harmless beyond a 
reasonable doubt? The subsidiary tests have 
sought to resolve the problem from two ap- 
proaches: (1) ‘the extent of accumulation of 


50 


. (Cont'd) “It is now axiomatic that a defendant in a criminal 
case is deprived of due process of law if his conviction is founded, 
in whole or in part, upon an involuntary confession, without re- 
gard to the truth or falsity of the confession, ... and even 
though there is ample evidence aside from the confession to sup- 
port the conviction. . . . Id. at 376. 

However, in the following per curiam decisions involving other 
types of Fifth Amendment errors, the Court has either applied 
Chapman or has remanded the case for reconsideration in light 
of Chapman: Ross v. California, 391 U.S. 470 (1968) ; Fontaine v. 
California, 390 U.S. 593, petition for rehearing denied, 391 U.S. 
929 (1968); Anderson v. Nelson, 390 U.S. 523, petition for re- 
hearing denied, 391 U.S. 929 (1968); Lookretis v. United States, 
390 U.S. 338 (1968). In Bumper v. California, 391 U.S. 543 
(1968), the Court applied Chapman to a Fourth Amendment 
evidence error, concluding: 

“Because the rifle was plainly damaging evidence against the 
petitioner with respect to all three of the charges against him, 
its admission at the trial was not harmless error. Chapman... .” 
Id. at 550. 

In United States v. Guerra, 334 F. 2d 138 (2d Cir. 1964), one 
court of appeals suggested that the harmless error rule applicable 
to Fourth Amendment errors should not differ from that appli- 
cable to Fifth Amendment confession errors, reasoning: 

“In Mr. Justice Harlan’s words, ‘[t]he question of harmless 
error turns not on the reasons for inadmissibility but on the 
effect of the evidence in the context of a particular case.” We can 
perceive of no reason, and appellant has offered none, why the 
fruits of illegal questioning should be treated any differently in 
this respect from the fruits of an unlawful search.” Id. at 146 
n. 4, See generally, A Comment on Application of the Harmless 
Constitutional Error Rule to “Confession” Cases, 1968 Utah L. 
Rey. 144. 

However, in United States v. O’Callahan, 16 USCMA 568, 37 
CMR 188 (1967), which concerned at that stage a Sixth Amend- 
ment confrontation clause error, the Court of Military Appeals 
held: 

“On the record, the accused’s guilt was proved beyond a reason- 
able doubt by evidence other than the depositions and the use of 
the latter was not prejudicial to him.” /d. at 569, 37 CMR at 189. 
This language was interpreted in United States v. Parker, 390 
F. 2d 360 (3d Cir. 1968), as an application of Chapman. Said 
Chief Judge Hastie: 

“Applying the Chapman doctrine here we find, as did the Court 
of Military Appeals, that beyond reasonable doubt the answers 
to interrogatories did not affect the verdict of guilty in this case.” 
Id. at 363. 
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untainted evidence” and (2) “the impact of 
tainted evidence on the jury’s decision.” “” 


A. QUANTUM OF UNTAINTED EVIDENCE TESTS 


1. Adequate evidence of guilt test. Occasion- 
ally a court concludes that an evidence error of 
constitutional magnitude is harmless where 
there is adequate untainted evidence of the ac- 
cused’s guilt in the trial record. For example, 
in Commonwealth v. Yarnal,®* where the trial 
court permitted the sheriff to testify about the 
accused’s reenactment of the crime although 
the accused at the time had no counsel, Justice 
Musmanno said for the majority of the Penn- 
sylvania Supreme Court: 


The testimony of other witnesses was more than 
legally sufficient to support the court’s finding that 
Yarnal’s killing of Blair was wilful, deliberate and 
premeditated murder, necessitating no reliance on 
the testimony of the sheriff as to Yarnal’s re-enact- 
ment of the crime. 


The evidence more than adequately establishes that 
Yarnal’s crime came within the provisions of the Act 
of June 24,1989. . . .™ 


Yarnal, however, is certainly not the prevail- 
ing view, even in Pennsylvania, where only the 
the year before in Commonwealth v. Pearson * 
the same court held that when reviewing evi- 
dence errors of constitutional magnitude “[w]e 
are not concerned . . . with whether there was 
sufficient evidence on which the petitioner could 
have been convicted without the evidence com- 
plained of.” °° 


2. The compelling evidence of guilt rule. This 
rule provides: 





61. 


-_ 


Harrington v. California, 395 U.S. 250, 256 (1969) (dissenting 

opinion). 

62. Id. at 255. 

3. 429 Pa. 6, 239 A. 2d 318 (1968). 

64. Id. at 8-9, 239 A. 2d at 319. Accord, United States v. Salik, NCM 
68 0911 (unpublished), decided 7 August 1968, where U.S. Navy 
Board of Review No. 1—without citing Chapman or distinguishing 
Morris—held: 
“The author believes that under Stanley, supra [17 USCMA 384, 
38 CMR 182 (1968)] this advice was inadequate. The other Board 
members are of the opinion that under Mewborn, 17 USCMA 431, 
38 CMR 229, this advice was adequate. However, without the 
statement of the accused, we find the evidence sufficient to uphold 
the findings of guilty as to both bad check specifications.” Id. 
at 4. (Emphasis added.) 
During oral argument on Banks v. California, 395 U.S. 708 
(1969), Justice White expressed this view in the following ques- 
tion to the petitioner’s appellate counsel: “If you look at the 
record and see the evidence of guilt, other than the [improper 
Griffin] comment, it is harmless error—isn’t that it? ... Isn’t 
that what Chapman means?” 5 CrL 4035 (1969). 

. 427 Pa. 45, 233 A. 2d 552 (1967). 

66. Id. at 49, 233 A. 2d at 554. 
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[W]hen evaluating the impact of an error upon the 
members of a court-martial, the appellate agency may 
consider the “compelling” effect of competent evidence 
of record, and, if that evidence is of such quantity and 
quality that a court of reasonable and conscientious 
men would have made the same finding had the error 
not been committed, the appellate agency may find 
the error harmless. In other words, since the crucial 
question is the impact of the error on the minds of 
the members of the court, the presence in the record 
of unequivocal, complete and convincing evidence of 
guilt may logically have rendered the impact of the 
error totally insignificant or unimportant respecting 
the verdict.” 


However, the Court of Military Appeals held in 
pre-Chapman cases that this rule is inapplicable 
to Fifth Amendment errors. Thus the Court said 
in United States v. Morris: * 


Our general premise must certainly be that a viola- 
tion of the accused’s privilege against self-incrimina- 
tion will necessitate reversal regardless of the pres- 
ence of compelling evidence of guilt.’ (Emphasis 
added.) 


3. The Harrington overwhelming evidence 
test. In Harrington v. California™ the trial 
court admitted the confessions of Cooper and 
Bosby, two co-defendants who did not take the 
stand and hence who were not cross-examined 
by Harrington’s counsel. Under Bruton v. 
United States,” this constituted a Sixth Amend- 
ment lack of confrontation evidence error. The 
Supreme Court, however, held that this was 


“harmless error under Chapman,” * reasoning: 


We do not suggest that, if evidence bearing on all 
the ingredients of the crime is tendered, the use of 
cumulative evidence, though tainted, is harmless error. 
Our decision is based on the evidence in this record. 
The case against Harrington was not woven from 
circumstantial evidence. It is so overwhelming that 
unless we say that no violation of Bruton can con- 
stitute harmless error, we must leave this state con- 
viction undisturbed.” (Emphasis added.) 


Larkin, When Is An Error Harmless? 22 JAG 69-70 

(Dec 1967-Jan 1968). 

4 USCMA 209, 15 CMR 209 (1954). 

Id. at 213, 15 CMR at 213. In United States v. Simpson, 15 USCMA 

18, 34 CMR 464 (1964) (dissenting opinion), Judge Ferguson 

also said: 

“I believe that any violation of a constitutional protection, re- 

gardless of the weight of other evidence, requires reversal by this 

Court.” Jd. at 26, 34 CMR 472. (Emphasis added.) 

In United States v. Taylor, 5 USCMA 178, 183, 17 CMR 178, 183 

(1954), the Court also declined to apply the compelling evidence 

rule to Art. 31(b), UCMJ, errors. Accord, United States v. Tan- 

ner, 14 USCMA 447, 451, 34 CMR 227, 231 (1964). 

. 395 U.S. 250 (1969). The oral arguments in Harrington are re- 
ported at 5 CrL 4033-35 (1969). 

. 391 U.S. 123 (1968). 

. 395 U.S. at 252. 

. Id. at 254. Justice Brennan, with whom Chief Justice Warren and 

Justice Marshall joined, stated in his dissent: 


67. J. 65, 


68. 
69. 
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B. IMPACT OF TAINTED EVIDENCE TESTS 


1. The Simpson tests. In United States v. 
Simpson," a pre-Fahy decision of the Court of 
Military Appeals involving a Fourth Amend- 
ment error, the majority applied the following 
impact-type test in holding this constitutional 
evidence error harmless: 


We agree with the board of review, therefore, that 
the “suicide” notes, which were admitted only as ad- 
ditional samples of the accused’s handwriting, were 
entirely cumulative, and could not have played any 
part in the court-martial’s verdict of guilty.” (Em- 
phasis added.) 


In Judge Ferguson’s dissent he applied an- 
other impact-type test in holding the error 
prejudicial: 
In short, there is presented here a fair risk that the 
court members were affected in their deliberations 


on the guilt or innocence of the accused. .. .” (Em- 
phasis added.) 


2. The Fahy-Chapman test. As noted above, 
the Supreme Court said in Fahy that 


[t]he question is whether there is a reasonable pos- 
sibility that the evidence complained of might have 
contributed to the conviction.” (Emphasis added.) 


and in Chapman that 


before a federal constitutional error can be held 
harmless, the [appellate] court must be able to de- 
clare a belief that it was harmless beyond a reason- 
able doubt.* (Emphasis added.) 


The key questions here are: 


When might the unconstitutionally obtained 
evidence have “contributed” to the accused’s 
conviction? 

When was the constitutional evidence error 
not “harmless beyond a reasonable doubt’? 


The answer to both seems to be: When a rea- 
sonable jury, considering only the legal and 





. (Cont’d) “The Court holds that constitutional error in the trial 
of a criminal offense may be held harmless if there is ‘over- 
whelming’ untainted evidence to support the conviction. This 
approach, however, was expressly rejected in Chapman ... and 
with good reason. For, where the inquiry concerns the extent of 
accumulation of untainted evidence rather than the impact of 
tainted evidence on the jury’s decision, convictions resulting 
from constitutional error may be insulated from attack... . 
The focus of appellate inquiry should be on the character and 
quality of the tainted evidence as it relates to the untainted evi- 
dence and not just on the amount of untainted evidence.” Id. 
at 256. 

. 15 USCMA 18, 34 CMR 464 (1964). 

5. Id. at 23, 34 CMR at 469. 

. Id. at 26, 34 CMR at 472. 

. 375 U.S. at 86-87. 

. 386 U.S. at 24. 





competent evidence of record, might have ac- 
quitted the accused. As the Supreme Court said 
in Chapman—in holding that another type of 
Fifth Amendment error was not harmless: 


[T]hough the case in which this occurred presented 
a reasonably strong “circumstantial web of evidence” 
against petitioners, . . . it was also a case in which, 
absent the constitutionally forbidden comments, hon- 
est, fair-minded jurors might very well have brought 
in not-guilty verdicts. Under these circumstances, it is 
completely impossible for us to say that the State 
has demonstrated, beyond a reasonable doubt, that the 
prosecutor’s comments and the trial judge’s instruc- 
tion did not contribute to petitioners’ convic- 
tions. . . .” (Emphasis added.) 


On the other hand, when no reasonable jury, 
considering only the legal and competent evi- 
dence, would have acquitted the accused, the con- 
stitutional evidence error should be harmless. 
This is essentially the teaching of Wilson v. 
Anderson *° where the United States Court of 
Appeals for the Ninth Circuit held a Fifth 
Amendment error harmless, reasoning: 


We have not the slightest doubt that, if the error 
had not been committed, Anderson would still have 
been found guilty.” 


AN ILLUSTRATIVE APPLICATION OF THE 
CHAPMAN RULE TO A MIRANDA-TYPE ERROR 


In re Cline, a pre-Miranda decision of the 
California Court of Appeals, Third District, is 
an excellent illustration of the proper applica- 
tion of a Chapman-type rule to a Miranda-type 
error. One night two deputy sheriffs surprised 
Cline who was hiding behind a service station. 
He was wearing a mask and carrying a sawed- 
off shotgun. During the hot pursuit that fol- 
lowed one deputy suffered a superficial shotgun 
wound. When captured Cline had three live shot- 
gun shells in his pocket. An empty shell was in 
the shotgun’s chamber. Near him on the ground 
were another empty shell, a rubber face mask, 
and a pair of gloves. “Ballistic tests showed that 
the empty shells were fired by Cline’s shot- 
gun.” ** Several hours after his capture he was 
interrogated and orally admitted shooting at the 
deputies. At his trial for assault with a deadly 
weapon upon a police officer, ‘‘both officers made 
courtroom identification, pointing to Cline as 
their assailant,” and one testified he had Cline 


79. 
80. 
81. 
82. 


Id, at 25-26. 

379 F. 2d 330 (9th Cir. 1967). 

Id. at 335. 

255 Cal. App. 2d 115, 63 Cal. Rptr. 233 (Ct. App. 1967), cert. 
denied, 392 U.S. 938 (1968). 


83. Id. at 125, 63 Cal. Rptr. at 240. 
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“in continuous view throughout the chase and 
gun battle.” ** Nevertheless, the prosecutor 
decided to “gild the lily” by offering Cline’s pre- 
trial statement into evidence. Cline took the 
stand, admitted having been in the area, but 
denied the shooting. In a collateral attack upon 
his conviction he argued that his pretrial state- 
ment was inadmissible under Escobedo v. 
Illinois *° and People v. Dorado,* the latter being 
California’s precursor of Miranda. 

The appellate court agreed that the admission 
of Cline’s statement “was federal constitutional 
error,” noting that he “was not informed that 
he had rights to counsel and to remain silent’ 
and that “the record does not affirmatively show 
that he waived those rights.” ** The court con- 
cluded, however, that this error was harmless, 
reasoning: 


As elaborated in California, the Chapman test does 
not compel the reversal of convictions for errors which 
are “harmless” in the sense that there is.no reasonable 
possibility that they affected the outcome of the trial; 
rather, it permits affirmance if compelling evidence of 
guilt forecloses all reasonable possibility that the jury 
could have reached any verdict other than one of guilt, 
even if the error had not occurred.* 


* * * * * 


If the notion of impact upon the entire trial is mean- 
ingful, neither the extrajudicial statement nor the 
independent evidence can be weighed on the scale 
of incrimination without the other. Relative to the 
massive weight of independent proof, Cline’s extra- 
judicial incrimination was not an evidentiary bomb- 
shell but only a popgun. Neither his inadmissible state- 
ment nor an adverse jury reaction to his courtroom 
testimony could damage a case lost beyond repair. An 
appellate court could postulate a reasonable possibility 
of prejudice only by postulating an unreasonable jury. 
Quite aside from the extra-judicial statement and the 
testimony of the accused, no reasonable jury could have 
failed to convict. The members of this court have con- 
cluded that the constitutional error was harmless 
beyond a reasonable doubt.” 


84. Id. 

5. 376 U.S. 478 (1964). 

86. 62 Cal. 2d 338, 398 P. 2d 361, 43 Cal. Rptr. 169 (1965). 

87. 255 Cal. App. 2d at 121, 63 Cal. Rptr. at 238. 

. Id. at 123, 63 Cal. Rptr. at 239. 

89. Id. at 125, 63 Cal. Rptr. at 240. But see United States v. Keller, 
17 USCMA 507, 38 CMR 305 (1968). There a petty officer in 
charge of cold storage at a Navy activity in DaNang, Vietnam, 
testified that he personally caught Keller a few minutes before 
midnight taking a case of hams out of a Navy walk-in refrigera- 
tor. When accosted, Keller attempted to flee in a Vietnamese Army 
truck which was backed up to the reefer. Unfortunately the 
prosecution sought to supplement this eyewitness’ highly credible 
testimony with the accused’s Miranda-defective pretrial statement. 
On appeal the Government argued for the application of Chap- 
man, The Court of Military Appeals, however, reversed Keller’s 
larceny conviction without discussing or applying the Chapman 
rule. 
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The court’s reasoning in Cline is very similar 
to that found in Motes v. United States,°° a 1900 
U.S. Supreme Court decision which involved a 
Sixth Amendment confrontation clause error. 
Said Justice Harlan for a unanimous Court: 


In this evidence the jury had conclusive proof of the 
guilt of Columbus W. Motes of the crime charged in 
the indictment. The admission of the statement of 
Taylor in evidence was therefore of no consequence as 
to him; for in his own testimony enough was stated to 
require a verdict of guilty as to him, even if the jury 
had disregarded Taylor’s statements altogether. We 
can therefore say, upon the record before us, that the 
evidence furnished by Taylor’s statement was not so 
materially to the prejudice of Columbus W. Motes as 
to justify a reversal of the judgment as to him. It 
would be trifling with the administration of the 
criminal law to award him a new trial because of a 
particular error committed by the trial court... .” 


CONCLUSION 


It is often said that while an accused has a 
right to a fair trial he has no right to a perfect 
trial. Were an appellate court to invoke the 
Miranda rule to reverse every conviction which 
followed a harmless Miranda error, it “‘would 





90. 178 U.S. 458 (1900). 
91. Id. at 475-76. 





transform a meaningful expression of concern 
for the rights of the individual into a meaning- 
less mechanism for the obstruction of justice.” °” 

The application of the Chapman harmless 
constitutional error rule to Miranda evidence 
errors provides an effective means whereby an 
appellate court can protect both an accused’s 
Fifth Amendment privilege against self-in- 
crimination and the public’s right against the 
undue burdens which result from an appellate 
court’s “setting aside convictions for small 
errors or defects that have little, if any, likeli- 
hood of having changed the result of the trial.” *° 
As Professor Black of Yale Law School has 
written: 


A harmless-error rule provides a way for federal 
courts to affirm convictions, avoiding retrial and sub- 
sequent appeal, without infringing individual rights; 
a reversal and remand is an empty gesture if the new 
trial, conducted in the proper manner, will clearly 
have the same result.” 


Not to utilize the Chapman rule in an ap- 
propriate case is to subvert the Federal judicial 
system through the interjection of obstacles 
which do nothing to enhance equal justice under 
law. 





92. United States v. Guerra, 334 F. 2d 138, 147 (2d Cir. 1964). 

3. Chapman v. California, 386 U.S. at 22. 

94. Black, The Supreme Court, 1966 Term, 81 Harv. L. Rev. 69, 
207 (1967). 





COMP. GEN. DECISIONS 


status incident to a permanent change of duty station. 
In this event, administrative regulations could then be 
promulgated to authorize basic allowance for quarters 
for not more than thirty days to a member without 
dependents who occupies transient quarters while in a 
duty or leave status incident to a permanent change of 
station. 

In addition, the Comptroller General held that a mem- 
ber occupying accommodations aboard ship as a passen- 
ger en route to his new permanent duty station is entitled 
to a basic allowance for quarters and that a member 
without dependents is entitled to a basic allowance for 
quarters while occupying transient quarters during a 
period of less than thirty days while awaiting the arrival 
of his ship at its home port. Conversely, quarters oc- 
cupied aboard ship, while performing temporary duty 
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(Continued from page 46) 


pending arrival of the ship to which ordered, are con- 
sicered “quarters of the United States” within the 
purview of sections 403 (b) and (f) and such an assign- 
ment does not come within the exceptions enumerated 
in Executive Order 11157 so as to permit the payment 
of a basic allowance for quarters. Furthermore, a trans- 
fer from one vessel to another, both homeported in the 
same area, does not constitute a permanent change of 
station for quarters allowance purposes. Consequently, 
the occupancy of transient quarters at the home port 
incident to a reassignment to another ship having the 
same home port would not be incident to a change of 
station within the contemplation of section 403 of the 
Executive Order, and no entitlement, therefore, to a 
quarters allowance would exist during such occupancy. 
(Comp. Gen. Decision B—163821 of August 2, 1968.) 





EXTRAORDINARY RELIEF AND 


THE U. $. COURT OF MILITARY APPEALS 


LIEUTENANT STEPHEN W. GRAFMAN, JAGC, USNR-R* 


In this article Lieutenant Grafman traces the evolution of the con- 
cept of extraordinary relief in the U.S. Court of Military Appeals. He 
addresses himself also to the circumstances under which extraordinary 
relief by the Court in the form of coram nobis or habeas corpus is 


proper. 


. I wish to call the committee’s attention to a 
controversy which has swirled about the Court of 
Military Appeals almost since its inception. That is 
the question whether it, as an appellate court, has the 
authority to entertain a writ of error in the nature 
of coram nobis and correct certain fundamental in- 
justices in a court-martial which either could not be or 
were not found by it in the normal course of review.’ 


LTHOUGH this statement was made by 

U. S. Court of Military Appeals Judge 
Homer Ferguson more than three years ago, 
the controversy then swirling has, if anything, 
increased in momentum and in scope, encom- 
passing today not just the writ of error coram 


*Prior to release from active duty, Lieutenant Grafman served in 
the Appellate Defense Division, Navy Appellate Review Activity, 
Office of the Judge Advocate General. He is currently a member 
of Naval Reserve Law Company 5-11, Washington, D.C. He holds 
a Bachelor of Arts Degree from the University of North Carolina 
and a Bachelor of Laws Degree from the University of Virginia. He 
is a member of the Bars of Alabama, Virginia, the District of 
Columbia, and the U.S. Court of Military Appeals. He is presently 
an Assistant U.S. Attorney for the District of Columbia. 

1. Joint Hearings on Bills to Improve the Administration of Justice 
in the Armed Services Before the Subcomm. on Constitutional 
Rights of the Senate Judiciary Comm. and a Special Subcomm. of 
the Senate Armed Services Comm., 89th Cong., 2d Sess., pt. 1, 
at 303 (1966) [hereinafter cited as Joint Hearings (1966) ]. 


nobis, but also the writ of habeas corpus and 
the question in general of the authority of the 
military’s highest tribunal to issue extraordi- 
nary writs of all variation. As this controversy 
has continued to develop, the Court of Military 
Appeals has been called upon with growing 
frequency to delineate the extent of its power 
in this regard. It will be the purpose of this ar- 
ticle to consider this rapidly growing area of 
military law. 


BACKGROUND AND DEVELOPMENT 
A. LEGISLATIVE BASIS 


In attempting to analyze the question of ex- 
traordinary writs, it is essential to look first to 
the Uniform Code of Military Justice (UCMJ) 
which created the Court of Military Appeals, 
for the Court as a judicial body owes its exist- 
ence as well as all the power it may possess 
to Congress acting in consonance with the 
authority contained in Article I of the Consti- 
tution.2 Article 67(b) of the Code sets out the 


2. Congress has but recently amended Article 67(a) (1) of the UCMJ 
[10 U.S.C. 867(a)(1) (Supp. IV, 1969)] to affirmatively indicate 
that the U.S. Court of Military Appeals is “established under 
Article I of the Constitution of the United States.” 
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legislative bases for consideration of a case by 
the Court. Its reviewing authority under Article 
67 extends to: 


(1) all cases in which the sentence, as affirmed 
by a Court of Military Review,’ affects a 
general or flag officer or extends to death; 
all cases reviewed by a Court of Military 
Review which the Judge Advocate Gen- 
eral orders sent to the Court of Military 
Appeals for review; and 

all cases reviewed by a Court of Military 
Review in which, upon petition of the ac- 
cused and on good cause shown, the Court 
of Military Appeals has granted a review. 


Thus, it can be seen that the authority for 
review by the Court of Military Appeals is 
premised upon prior review by a Court of Mili- 
tary Review. These intermediate appellate 
courts are in turn given review power over cases 
in which the sentence, as approved by the con- 
vening authority and/or the officer exercising 
general court-martial jurisdiction, affects a gen- 
eral or flag officer, extends to death, dismissal of 
a commissioned officer, cadet or midshipman, 
dishonorable or bad conduct discharge, or con- 
finement for one year or more.* Additionally, 
Courts of Military Review may review general 
courts-martial not including any of the afore- 
mentioned punishments “if the Judge Advocate 
General so directs”; * however, in this latter 
event further review by the Court of Military 
Appeals may be had only by certification of the 
Judge Advocate General pursuant to Article 
67(b) (2) of the Code.® 

From the foregoing, it can be seen that the 
basic scheme provided by Congress for review 
by the Court of Military Appeals is based upon 
prior review by a Court of Military Review, 
which is usually,’ in turn, premised upon the 
type of sentence finally approved by the conven- 
ing authority and/or the officer exercising gen- 
eral court-martial jurisdiction.® 


(3) 


B. JUDICIAL DECISIONS 


If one were to apply a strictly literal interpre- 
tation to the UCMJ, a review of the applicable 


3. In the Military Justice Act of 1968 (Pub. Law 90-632, 82 Stat. 
1335 (1968)), Congress changed the names of the boards of re- 
view to “Courts of Military Review,” and has provided that 
wherever the words “board of review” appear within the UCMJ, 
they shall be stricken, inserting in lieu thereof “Court of Military 
Review.”’ This change became effective 1 August 1969. 

. UCMI, Art. 66(b), 10 U.S.C. 866(b) (Supp. IV, 1969). 

- UCMJ, Art. 69, 10 U.S.C. 869 (Supp. IV, 1969). 

Id. 

. The additional possible review of a general court-martial case 
afforded by Article 69 of the Code is the one exception in this 
regard. 

8. Cf. United States v. Bondy, 13 USCMA 448, 32 CMR 448 (1963). 
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articles would lead to the conclusion that the 
foregoing avenues of approach to the Court of 
Military Appeals delineate the absolute limits of 
the Court’s power, and that Articles 66, 67, and 
69 of the Code set out all-inclusively the manner 
of securing review by the nation’s highest mili- 
tary tribunal.’ Through its decisions, the Court 
itself, however, has made it quite clear that 
other avenues of approach via special writs for 
extraordinary relief are in fact available. 

In perhaps one of the earliest cases involving 
a discussion of extraordinary writs, Judge La- 
timer, one of the original three judges of the 
Court, wrote by way of dictum in a dissenting 
opinion that “[i]n our scheme of appeal, special 
writs are unknown... .” '° Some four years later 
though, in United States v. Buck, a much more 
flexible position was taken. After setting out the 
fact that the accused had exhausted unsuccess- 
fully the conventional avenues of appeal under 
Article 67 and acknowledging that statutory 
authority for review was not relied upon, the 
Court resolved the problem by stating that even 
“Ta]ssuming the All Writs Act, 28 U.S.C. § 1651 
(a), permits us to extend relief under extraor- 
dinary circumstances there is no basis for the 
exercise of such power in this case.” ” 

Less than a year later, in United States v. 
Tavares, the Court was faced with a motion “as 
being in the nature of a petition for a writ of 
coram nobis.” After having denied the accused’s 
petition for a grant of review, extraordinary 
relief was sought from the Court asking dismis- 
sal of the charges based upon a post-trial find- 
ing of the accused’s insanity. As in the Buck 
case, the Court found it unnecessary to reach the 
crucial issue of whether it did or did not possess 
the authority to grant extraordinary relief, but 
this time was somewhat less equivocal, portend- 
ing later opinions by stating: 


9. It is interesting to note that Judge Ferguson in his testimony 
before the Joint Hearings (1966), supra note 1, recommended the 
following addition to Article 66 of the Code: “The Court of 

Military Appeals shall have power to entertain a writ of error 

in the nature of coram nobis in all court-martial cases to which 

its appellate jurisdiction originally extended and grant such relief 
to the petitioner as it may deem required.” This provision has 
to date not been adopted by the Congress. 

United States v. Knudson, 4 USCMA 587, 605, 16 CMR 161, 179 

(1954). 

. 9 USCMA 290, 26 CMR 70 (1958) (Memorandum Opinion of the 
Court). Judge Ferguson did not participate in the decision, in- 
dicating that the views expressed therein were those of Chief 
Judge Quinn and Judge Latimer. 

12. Id. at 293, 26 CMR at 73. 

13. 10 USCMA 282, 27 CMR 356 (1959). 


10. 


1 


_ 





This court has never had occasion to determine 
whether or not we have jurisdiction to entertain a writ 
of error coram nobis, nor do we find it necessary to 
do so now because, assuming without deciding that 
we have such authority, this cases [sic] presents no 
grounds for invoking such extraordinary relief." 


The foregoing remarks indicate that the 
Court was clearly beginning to give serious 
thought to the proposition that it was in fact 
possessed of certain ancillary powers in addi- 
tion to those expressly provided in the Code. 
Perhaps in this regard it is significant to note 
that even prior to the Buck and Tavares deci- 
sions, the Court had begun to exert its position 
as a general supervisory authority over the 
entire military judicial system. In United States 
v. Rinehart,” for example, it had directed the 
complete discontinuation of the use of the Man- 
ual for Courts-Martial by court members dur- 
ing the course of the trial or while deliberating 
on the findings and sentence.'* Subsequently, 
in United States v. Armbruster,’* when faced 
with a conflict between one of its decisions and 
a ruling of the U.S. Comptroller General, the 
Court made clear the fact that it is the supreme 
court of the military judicial system and, as 
such, its decisions are binding in accordance 
with Article 76 of the Code upon all depart- 
ments, courts, agencies, and officers of the 
United States." 

In the case of In re Taylor the Court, for 
the first time, stated unequivocally the belief 
that it did in fact possess review powers in addi- 
tion to those specifically provided for in Article 
67 of the Code, declaring “[u]ndoubtedly .. . 
[the Court] also has incidental powers, the lim- 
its of which, however, we have not attempted 
to define.” *° Significant in this regard was the 
Court’s citation of authority to 28 U.S.C. 1651 
(a), the All Writs Act.2 The Court, however, 


. Id. at 283, 27 CMR at 357 (footnote omitted). 

5. 8 USCMA 402, 24 CMR 212 (1957). 

. See also United States v. Donohew, 18 USCMA 149, 39 CMR 
149 (1969) where the Court has recently acted in a similar super- 
visory capacity, directing that in all courts-martial convened 
more than thirty days after the date of the opinion, all records 
of trial must contain the accused’s personal response to direct 
questions propounding each of the elements of Article 38(b), 
UCM], relating to his right to counsel. 

. 11 USCMA 596, 29 CMR 412 (1960). 

. See Art. 76, UCMJ, 10 U.S.C. 876 (1964). 

- 12 USCMA 427, 31 CMR 13 (1961). 

. Id. at 430, 31 CMR at 16. 

- This act states: “The Supreme Court and all courts established 
by act of Congress may issue all writs necessary or appropriate 
in aid of their respective jurisdictions and agreeable to the usage 
and principles of law.” 
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denied relief to the petitioner who sought re- 
versal of his decertification by The Judge Advo- 
cate General of the Air Force as a counsel at 
court-martial proceedings. The Court stated 
that the petition raised no issue for appellate 
review, nor was it concerned with any matter 
in aid of its jurisdiction over court-martial 
processes.” 

In the case of United States v. Frischholz,” 
the Court finally stated categorically what it 
had been hinting at for some time. Speaking 
for a unanimous court, Chief Judge Quinn 
wrote: 


The fact that a court is empowered by Congress to act 
only in a specifically defined area of law does not 
make it any less a court established by Congress. 
Part of our responsibility includes the protection and 
preservation of the Constitutional rights of persons 
in the armed forces. We entertain no doubt, therefore, 
that this Court is a court established by act of Con- 
gress within the meaning of the All Writs Act. Con- 
sequently, the Government’s motion to dismiss the 
accused’s petition because this Court lacks jurisdic- 
tion to grant relief is denied.” 


Again, however, the Court denied the relief 
sought, pointing out that extraordinary relief 
was not a substitute for an appeal, and that in 
effect, the petitioner was merely asking for re- 
consideration of the Court’s denial of his peti- 
tion under Article 67(b) (3), an action taken 
some six years before.” Prior to denying relief, 
however, the Court examined the record of trial 
“to insure that the accused’s conviction was not 
a miscarriage of justice.” 7° 

Frischholz was followed approximately a year 
later by United States v. Gale ** in which the 
Court was faced with a somewhat different 
pleading. Trial in this case had not been com- 
pleted when the accused instituted an interlocu- 
tory appeal seeking certification of his case 
directly to the Court and prohibition of his 
further prosecution before the court-martial. 
The petition for extraordinary relief was predi- 
cated upon the convening authority’s reinstate- 
ment of the charges after the law officer had 
dismissed them on the ground that the accused 
had been denied his right to a speedy trial. Al- 
though holding that extraordinary relief was 
not there justified, making it unnecessary to 


- 12 USCMA at 430, 31 CMR at 16. 

. 16 USCMA 150, 36 CMR 306 (1966). 

. Id. at 152-53. 36 CMR at 308-09 (citations and footnote omitted). 

. United States v. Frischholz, 12 USCMA 727, 30 CMR 417 (1960). 
The decision of the board of review in this case is reported at 
29 CMR 852 (1960). 

. 16 USCMA at 153, 36 CMR at 309. 

. 17 USCMA 40, 37 CMR 304 (1967). 
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reach the merits of the case,” Judge Ferguson, 
speaking for a unanimous court, disposed of the 
argument that Article 67 is the alpha and omega 
of the Court’s power, stating: 


True it is that the basic charter of this Court’s power 
is Code, supra, Article 67, 10 USC § 867, and that such 
Article provides “the Court of Military Appeals may 
act only with respect to the findings and sentence as 
approved by the convening authority and as affirmed 
or set aside as incorrect in law,’”’ (emphasis supplied) 
but this proviso does not purport to act as a jurisdic- 
tional prohibition against granting extraordinary 
relief at an earlier stage of criminal proceedings 
against an accused. Its purpose is to limit our review 
in cases properly before us to questions of law.” 


After reviewing the Court’s decision in Frisch- 
holz, Judge Ferguson then went on: 


We conclude, therefore, that in an appropriate case 
this Court clearly possesses the power to grant relief 
to an accused prior to the completion of court-martial 
proceedings against him. To hold otherwise would 
mean that, in every instance and despite the appear- 
ance of prejudicial and oppressive measures, he would 
have to pursue the lengthy trial of appellate review— 
perhaps even serving a long term confinement—be- 
fore securing ultimate relief. We cannot believe Con- 
gress in revolutionizing military justice and creating 
for the first time in the armed services a supreme 
civilian court in the image of the normal Federal 
judicial system, intended it not to exercise power to 
grant relief on an extraordinary basis, when the cir- 
cumstances so required.” (Emphasis added.) 


This decision was followed less than two 
months later by Levy v. Resor *' in which the 
petitioner sought a writ of habeas corpus, or in 
the alternative, bail pending appeal, relief in 
the nature of mandamus, or such further or dif- 
ferent and appropriate relief as might be re- 
quired. Although denying all relief, the Court 
reaffirmed that “‘[i]n a proper case, this Court 
has the authority to issue such writs.” *° 

The 1968 fall term of the Court provided the 
most revealing evolution of this entire matter 
to date.** In United States v. Bevilacqua,** the 


28. In United States v. Boehm, 17 USCMA 530, 38 CMR 328 (1968), 
decided a year later, the Court, through a normal Article 67 
(b)(3) appeal reached the issue, holding that a convening au- 
thority, pursuant to Article 62(a) of the Code, may reverse a 
dismissal by a law officer of a charge on the ground of lack 
of speedy trial. See also Lowe v. Laird, 18 USCMA 131, 39 
CMR 131 (1969). 

- 17 USCMA at 42, 37 CMR at 306. 

. Id. at 43, 37 CMR at 307. 

31. 17 USCMA 135, 37 CMR 399 (1967). 

. Id. at 137, 37 CMR at 401. 

- See Lowe v. Laird, 18 USCMA 131, 39 CMR 131 (1969) ; Hallinan 
v. Lamont, Misc. Docket No. 68-20 (USCMA, 27 Dec 1968); 
United States v. Bevilacqua, 18 USCMA 10, 39 CMR 10 (1968); 
Jones v. Ignatius, 18 USCMA 7, 39 CMR 7 (1968). 

34. 18 USCMA 10, 39 CMR 10 (1968). 
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Court was confronted with a petition for a 
writ of error coram nobis instituted by two Air 
Force enlisted men who had been convicted by 
special courts-martial for the wrongful posses- 
sion and use of marijuana. Both had been sen- 
tenced to reduction in grade and partial forfeit- 
ure of pay. Since the sentence as adjudged and 
approved did not include a punitive discharge 
or confinement at hard labor for one year or 
more, it was argued that the Court did not have 
jurisdiction to consider the case.*° Speaking 
through Chief Judge Quinn, the Court acknowl- 
edged that its power of review is expressly con- 
ditioned by Article 67, but stated that this 
article does not describe the full panoply of the 
power it possesses. Discussing some of its ear- 
lier decisions in this regard, the Court con- 
cluded: 


These comments and decisions certainly tend to indi- 
cate that this Court is not powerless to accord relief 
to an accused who has palpably been denied constitu- 
tional rights in any court-martial; and that an ac- 
cused who has been denied his rights need not go out- 
side the military justice system to find relief in the 
civilian courts of the Federal judiciary.” 


Although the records of the special courts- 
martial which convicted the accused were not 
before it, the Court nevertheless considered the 
assignments of error set out in the petition and 
denied relief only after satisfying itself that 
the accused were not deprived of any constitu- 
tional rights or of any fundamental rights 
accorded by the UCM J.*’ 

Within two months of its decision in 
Bevilacqua, the Court was faced in Hallinan v. 
Lamont * with a petition for writs of habeas 





35. This same argument had been successfully advanced by the 
government just ten months earlier in United States v. Aleshire, 
17 USCMA 681 (1968). Petitioner had been sentenced by a court- 
martial to two months confinement and reduction in rate. His 
petition for a writ of error coram nobis was predicated upon the 
alleged illegality of the convening authority’s reinstatement of 
charges against him after they had been dismissed by the law 
officer for lack of a speedy trial. The court dismissed the petition 
without comment for lack of jurisdiction. Chronologically, the 
case was decided after Gale, but before Boehm. See notes 27 & 
28 supra and accompanying text. 

18 USCMA at 11-12, 39 CMR at 11-12. It is significant to note 
that in United States v. Augenblick, 393 U.S. 348, 350 (1969) the 
Supreme Court quoted without criticism this very portion of the 
Bevilacqua decision and five months later in Noyd v. Bond, 395 
U.S. 683 (1969), stated categorically: “[—[W]Je do not helieve 
that there can be any doubt that the U.S. Court of Military 
Appeals can grant extraordinary writs in cases which it could 
ultimately review.”’ Immediately following this statement, how- 
ever, the Supreme Court issued the caveat that “[a] different 
question would, of course, arise in a case in which the Court 
of Military Appeals is not authorized to review under the gov- 
erning statutes.” Id. at 695 n. 7. 

This is similar to the approach adopted in United States v. 
Frischholz, 16 USCMA 150, 36 CMR 306 (1966). See note 23 supra 
and accompanying text. 

38. Misc. Docket No. 68-20 (USCMA, 27 Dec 1968). 


36. 


37. 





corpus and mandamus and for injunctive relief, 
filed by petitioner as attorney for 17 prisoners 
facing mutiny charges for their participation 
in a highly publicized incident at the Presidio 
Stockade in San Francisco. The petition averred 
that while incarcerated in the stockade await- 
ing trial by general courts-martial, each of the 
17 prisoners was being “subjected to cruel and 
unusual punishment in violation of the Eighth 
Amendment, and deprived of due process and of 
the opportunity to adequately defend them- 
selves in violation of the Fifth Amendment.” * 
Although the Court denied the requested extra- 
ordinary relief without finding it necessary 
either to detail the facts or resolve the factual 
issues created by the pleadings, it again reaf- 
firmed its power to grant extraordinary relief, 
quoting from its earlier decision in Gale and 
reiterating that it “is not powerless to act until 
a record of trial is presented to it pursuant to 
Article 67. . . .”* 


WHEN IS EXTRAORDINARY RELIEF 
APPROPRIATE? 


A. IN GENERAL 


From the foregoing discussion it can be seen 
that despite some early equivocations, there can 
be literally no doubt today that the U.S. Court 
of Military Appeals deems itself empowered to 
grant relief on an extraordinary basis in an ap- 
propriate case.*! The significant question re- 
maining for consideration is when such relief 
is appropriate. Although fear has been ex- 
pressed that recognition of the right to extra- 
ordinary relief would result in a flood of cases, 
the enormity of which would be too great a 
burden for a three-man court,* it appears ex- 
tremely doubtful that such is likely to occur. 

First, and perhaps most significant, is the 
fact. that extraordinary remedies are reserved 
for extraordinary situations. They may not be 
39. Id. 

40. Id. at 2. 

41. Unresolved though is whether the Court of Military Appeals is 
the sole repository of such authority within the military system. 
In Noyd v. Bond, 395 U.S. 683 (1969), the Government, while 
suggesting the possible availability of emergency interlocutory 
relief by a board of review, was unable to cite any decision or 
statute granting such authority, thus prompting the Supreme 
Court to comment that such a remedy “may not exist.” How- 
ever, now that boards of review are Courts of Military Review 
(see note 3 supra), an interesting question—beyond the scope 
of this article—exists as to whether these tribunals are now courts 
within the meaning of the All Writs Act (28 U.S.C. 1651(a)), and 
as such are empowered to grant extraordinary relief. See CM 
419804, Dolby, decided 19 Sep 1969. For a recent discussion of 
the scope of the All Writs Act, see Morrow v. District of Colum- 
bia, No. 22,126 (D.C. Cir., 18 Apr 1969). 

Noyd v. Bond, 395 U.S. 683 (1969); U.S. Army Brief for Ap- 
pellee as Amicus Curiae at 10, United States v. Bevilacqua, 18 
USCMA 10, 39 CMR 10 (1968). 
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invoked as a substitute for an appeal.*® They are 
not to be issued because of the inconvenience 
to the accused of being subjected to trial,** nor 
in a post-trial review situation are they to be 
used normally to seek a reevaluation or a recon- 
sideration of alleged errors.** In this regard the 
test set out in the Gale decision would seem to 
shed light on the standard the Court will look 
to in future cases. “The remedy sought from 
the Court is extraordinary in nature, and it is 
incumbent upon the accused to demonstrate 
that the ordinary course of the case through trial 
and appellate channels is not adequate.” *° Sig- 
nificantly, this test was reaffirmed by the Court 
in Hallinan v. Lamont.* 

Intimately tied in with this standard, and 
highly relevant to an understanding of the 
Court’s hesitancy to act on an extraordinary 
basis when the normal review procedures pro- 
vided by the Code will suffice, is the well-known 
maxim that the law does not favor piecemeal 
litigation and appeals—a position reiterated by 
the Court on a number of occasions. 





43. See United States v. Knudson, 4 USCMA 595, 16 CMR 169 (1954) 
(Brosman, J., concurring opinion) cited with approval, United 
States v. Gale, 17 USCMA 40, 44, 37 CMR 304, 308 (1967). 

4. United States v. Gale, 17 USCMA 40, 37 CMR 304 (1967). 

5. United States v. Frischholz, 16 USCMA 150, 36 CMR 306 

(1966). 

17 USCMA at 43, 37 CMR at 307. See also Latney v. Ignatius, 

17 USCMA 677, petition for reconsideration denied, 17 USCMA 

678 (1967), involving the question of jurisdiction over a civilian 

under Article 2(10), UCMJ, in which the Court denied accused’s 

petition for writ of habeas corpus and writ of mandamus stating, 

“TWle believe the matter can be better resolved at the trial of 

the case, in which evidence may be taken upon the issue, questions 

of fact resolved, and a complete record made regarding Latney’s 
status.”” 17 USCMA at 678. Latney later petitioned for a writ 
of habeas corpus in civilian court. The district court denied the 
petition, holding inter alia that Article 2(10) is constitutional. 

Latney v. Ignatius, Habeas Corpus No. 539-67 (D.D.C., Jan 16, 

1968). Without deciding the issue of the constitutionality of 

Article 2(10), the court of appeals reversed based on the decision 

in O'Callahan v. Parker, 395 U.S. 258 (1969), in which the 

Supreme Court held that military courts could take cognizance 

only of offenses that are service connected. Latney v. Ignatius, 

No. 21-681 (D.C. Cir., 30 Jun 1969). 

Misc. Docket No. 68-20 (USCMA, 27 Dec 1968). Before it would 

act on an extraordinary basis in this case, the Court stated there 

must also appear some conduct or action that would “‘tend to de- 
prive this Court of jurisdiction to review the cases of the prison- 
ers involved in accordance with Article 67 of the Code,” pointing 
out that “[{h]Jarrassment or oppression of a prisoner prior to 
trial resulting in the denial of the right to a speedy trial, the 
improper procurement of a confession, the impeding of proper 
preparation for trial, or otherwise denying due process of law 
may be remedied by appropriate motions submitted at the trial 

level.” Id. at 3. Cf. Patnode v. Laird, Misc. Docket No. 69-37 

(USCMA, 12 Aug 1969). 

E.g. United States v. Gale, 17 USCMA 40, 44, 37 CMR 304, 307 

(1967). See also United States v. Papciak, 7 USCMA 224, 22 

CMR 14 (1956); United States v. Best, 4 USCMA 581, 16 CMR 

155 (1954). But see United States v. Pierre, Misc. Docket No. 69-5, 

(USCMA, 7 Mar 1969) where petitioner sought habeas corpus 

as well as a writ of mandamus directing the board of review to 

order his immediate release from confinement. Petitioner’s 

Motion for Appropriate Relief was predicated upon the Com- 

manding Officer’s order purporting to withdraw and cancel (in 

apparent violation of Manual for Courts-Martial, United States, 


46. 


47. 


48. 
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While the foregoing offers some general guide- 
lines, a closer look at two of these extraordinary 
remedies, coram nobis and habeas corpus, is in 
order. Although numerous and varied applica- 
tions for extraordinary relief have been made 
to the Court,*® these two writs seem to be the 
ones most likely to preponderate on the Court’s 
docket. 

B. CORAM NOBIS 


Perhaps of all the extraordinary writs, the 
writ of error coram nobis *® is the one with 
which the Court of Military Appeals has been 
called upon to deal most often.” A controversy 
over this writ has, as Judge Ferguson has stated, 
“swirled about the Court of Military Appeals 
almost since its inception.” * Although the 
Court has been faced with requests for this writ 
on a number of occasions, the law is still far 
from clear as to when this form of relief is 
appropriate. 

It is interesting to note that the origin of the 
coram nobis writ as a tool under the UCMJ can 
be traced back to the congressional hearings 


48. (Cont’d) 1951, par. 89(b) a previously published supplementary 
court-martial order reducing the accused’s confinement time. Op- 
position to the pleading alleged that the motion was premature 
in that the board of review had not had a reasonable opportunity 
to act and that the requested relief was “a plain attempt at 
piecemeal appeal, since it relates to an interlocutory issue.” See 

Government Reply in Opposition to Motion for Appropriate Relief. 

Apparently rejecting this argument the Court entered an order 

directing the Government to show cause within two days why 

the relief sought by the accused should not be granted, United 

States v. Pierre, Misc. Docket No. 69-5 (USCMA, 4 Mar 1969), 

and ultimately denied relief only when the board of review handed 

down its decision in the interim [NCM 68 2440, Pierre, 5 Mar 

1969 (unpublished)] rendering the issue moot by reducing the 

period of confinement on other grounds to a point requiring the 

accused’s immediate release from confinement. United States v. 

Pierre, Misc. Docket No. 69-5 (USCMA, 7 Mar 1969). 

See e.g., Woodward vy. Resor, 17 USCMA 679 (1967) (motion for 

temporary restraining order and permanent injunction denied), 

rev'd on other grounds sub nom. United States v. Woodward, 18 

USCMA 6, 39 CMR 6 (1968); United States v. Hovish, 17 USCMA 

680 (1967) (petition for writ of certiorari and/or writ of 

prohibition denied); Fleiner v. Koch, Misc. Docket No. 69-47 

(USCMA, 7 Oct 1969) (writ of prohibition granted). 

50. For a general discussion see 18 Am. Jur. 2d, Coram Nobis (1965). 

- On several occasions writs of error coram nobis have been treated 

as if they were petitions for reconsideration. See, e.g., United 
States v. Garcia, 18 USCMA 5, 39 CMR 5 (1968). Cf. United 
States v. Gooding, 18 USCMA 188, 39 CMR 188 (1969). 

. Joint Hearings (1966), supra note 1, at 303. 

53. This lack of clarity is not unique to the military. A perplexed 
civilian judge wrote: “Our decisions are in such confusion on the 
writ of coram nobis that no one can tell where we stand. In 
writing on the subject we have wobbled and bobbled like a lost 
raft at sea. But we are not alone, as other courts likewise seem 
to be without mast and compass when sailing this sea. Refer- 
ence to the tests and reported decisions of foreign jurisdictions 
will show that other courts are in the same state of confusion. 
The writ of coram nobis appears to be the wild ass of the law 
which the courts cannot control. It was hoary with age and even 
obsolete in England before the time of Blackstone, and courts 
who attempt to deal with it become lost in the mist and fog of 
the ancient common law.” Sims, J., dissenting in Anderson v. 
Buchanan, 292 Ky. 810, 822, 168 S.W. 2d 48, 55 (1943). 
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prior to the enactment of that Code. These hear- 
ings indicate that the drafters of the Code were 
of the opinion that at least a variation of this 
writ had been incorporated through the enact- 
ment of Article 73.°* At the hearings before the 
congressional committee considering the pro- 
posed Code, Mr. Felix Larkin, Assistant Gen- 
eral Counsel, Department of Defense, stated: 


It has been the practice of some civil courts, some 
State courts, after the conviction is firmed where 
habeas corpus will not lie, that the court will permit 
a so-called writ of error coram nobis, which is an 
old English writ, which has been revived for just 
this particular kind of circumstance. What we did 
was to combine what amounts to a writ of error coram 
nobis with the motion for a new trial on newly dis- 
covered evidence. We have provided both of them 
and to our minds they are the only additional cir- 
cumstances over and above the appeal that need a 
remedy.” 


Notwithstanding the foregoing comments, 
Judge Ferguson has been of the opinion that 
congressional amendment of Article 66 of the 
Code specifically recognizing the authority of 
the Court to grant a writ of error coram nobis 
is desirable.*° However, as has been seen from 
the foregoing discussion, the Court has not 
been fettered by the absence of such legislative 
enactment of this writ,*’ and has, on at least one 
occasion, United States v. Jackson,®® granted 
such a writ notwithstanding Congress’ failure 
to pass the amendment recommended by Judge 
Ferguson. Thus, the question first raised in 
United States v. Tavares *® as to whether the 
Court of Military Appeals had authority, as an 
appellate court, to issue such a writ, has been 
answered by the Court in the affirmative. 

In the Jackson decision, the Court in a very 
brief statement indicated that “it appearing to 
the Court that issues of mental responsibility 
and capacity should be determined at the trial 
level” ordered The Judge Advocate General of 
the Army to remand the case to an appropriate 


54. Article 73, UCMJ, 10 U.S.C. 873 (Supp. IV, 1969), now provides 

that: “At any time within two years after approval by the con- 

vening authority of a court-martial sentence, the accused may 

petition the Judge Advocate General for a new trial on the 

grounds of newly discovered evidence or fraud on the court. 

If the accused’s case is pending before a Court of Military Re- 

view or before the Court of Military Appeals, the Judge Advocate 

General shall refer the petition to the appropriate court for 

action. Otherwise the Judge Advocate General shall act upon the 

petition.” 

Hearing on H.R. 2498 Before Subcomm. of the House Armed 

Services Comm., 81st Cong., Ist Sess. 1211 (1949). 

56. See note 9, supra. 

. United States v. Bevilacqua, 18 USCMA 10, 39 CMR 10 (1968); 
United States v. Frischholz, 16 USCMA 150, 36 CMR 306 (1966). 

- 17 USCMA 681 (1968). 

- 10 USCMA 282, 27 CMR 356 (1959). 





convening authority for a Dubay-type ® hear- 
ing to determine the accused’s mental responsi- 
bility at the time of the offense of which he was 
convicted, his mental capacity at the time of 
trial, and his then present capacity to under- 
stand and participate in any and all further 
proceedings. This decision came some 25 months 
after the Court had originally heard the case 
and rendered an opinion on the merits adverse 
to Jackson. 

While a definitive treatise on coram nobis is 
beyond the scope of this article, it should be 
noted that, generally speaking, such a writ is 
limited to cases where no other remedy is pro- 
vided by law and is employable for the purpose 
of reviewing, correcting, or vacating a judg- 
ment because of errors of fact of such funda- 
mental character as to render the proceeding 
itself irregular and invalid, or for the purpose 
of compelling further action to prevent a mis- 
carriage of justice.*? Such relief will no doubt 
be based in most cases upon exceptional circum- 
stances not apparent during original considera- 
tion of the case.** 


C. HABEAS CORPUS 


While a petition for a writ of habeas corpus 
has long been recognized as an appropriate 
means of collaterally challenging a court-martial 
conviction in a civilian jurisdiction, its use 
and recognition as an appropriate writ within 
the authority of the Court of Military Appeals 
is of much more recent origin.” 

The Manual for Courts-Martial, United 
States, 1951, incorporated a separate chapter 
on habeas corpus; “ however, contained therein 
was the statement that it is an extraordinary 
writ “issued by a civil court upon proper cause 
shown to inquire into the legality of any 


60. See United States v. Dubay, 17 USCMA 147, 37 CMR 411 (1967). 
The case was concerned with the procedure for determining the 
issue of command influence. The Court held that the record 
should be remanded to a convening authority other than the 
one who convened the original court-martial. The convening 
authority to which the record was returned would then order 
another trial. Upon convening the court, the law officer would 
hold an out-of-court hearing to determine if command influence 
was present at the original trial. If he found such influence was 
present, he would set aside the finding or sentence, or both, as 
required, and then proceed with the necessary rehearing. If he 
determined that no command influence existed, he would return 
the record to the convening authority for review and further 
action required under Articles 61 and 64 of the UCMJ. 

United States v. Jackson, 15 USCMA 603, 36 CMR 101 (1966). 
See 18 Am. Jur. 2d, Coram Nobis, secs. 3-14 (1965). 

See United States v. Frischholz, 16 USCMA 150, 36 CMR 306 
(1966). 

See, e.g., Burns v. Wilson, 346 U.S. 137 (1953) ; Gusik v. Schilder, 
340 U.S. 128 (1950). See also Snedeker, Habeas Corpus and Court- 
Martial Prisoners, 6 Vand. L. Rev. 228 (1953); Wurfel, Military 
Habeas Corpus, 49 Mich. L. Rev. 493-528, 699-722 (1951). 

5. Levy v. Resor, 17 USCMA 135, 37 CMR 399 (1967). 

66. MCM, 1951, ch. X XIX. 


61. 
62. 
63. 


64. 
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restraint upon the liberty of a person.” ** (Em- 
phasis added.) The 1969 Manual for Courts- 
Martial omits the chapter on habeas corpus 
entirely. This omission has been attributed by 
at least one writer to the fact that “[t]he draft- 
ers determined that habeas corpus was not an 
appropriate subject for the Manual as it was 
basically a civilian court process.” ® 

Though habeas corpus may indeed be ba- 
sically a civilian court process, the Court of Mil- 
itary Appeals decision in Levy v. Resor,” 
coupled with the U.S. Supreme Court’s decision 
in Noyd v. Bond, should convince even the 
most adamant skeptic that the Court of Military 
Appeals has the authority to issue such a writ 
when necessary."? 

Again as in the case of coram nobis, the pri- 
mary question is when is the granting of habeas 
corpus relief by the Court of Military Appeals 
appropriate? Paramount in the Court’s deter- 
mination is, of course, the question as to the 
legality of the confinement,” and in this regard 
it would seem safe to say that the Court will 
look to the same basic principles that a civilian 
court would look to in making its determi- 
nation.*® 
67. MCM, 1951, par. 2144. 
68. Abrams, The Defense Counsel’s Syllabus, 10 AF JAG L. Rev. 
(No. 6) 19 (1968). 

17 USCMA 135, 37 CMR 399 (1967). 

395 U.S. 683 (1969), quoted in pertinent part, supra note 36. 

See Jones v. Ignatius, 18 USCMA 7, 39 CMR 7 (1968), where 

the Court was faced with a petition for habeas corpus or other 

appropriate relief. The accused there had received the maximum 

punishment imposable by a special court-martial including a 

bad conduct discharge, which the convening authority ‘“‘com- 

muted” to an additional five months confinement and forfeitures. 

Then “fo]nly so much of the sentence as commuted which pro- 

vides for confinement at hard labor for eleven months and for- 

feiture of $68.00 per month for eleven months” was approved. 

Id. at 8, 39 CMR at 8. The supervisory authority approved this 

action of the convening authority with the record then ostensibly 

a non-BCD case involving less than a year’s confinement and 

accordingly deemed to be final in the sense of Article 76 without 

further review. Finding the convening authority’s action to be 
illegal, the Court declined to grant habeas corpus relief, but 

did grant appropriate extraordinary relief to preserve its right 

of review by setting aside the illegal action and directing that a 

new action be ordered. 

. See Hallinan v. Lamont, Misc. Docket No. 68-20 (USCMA, 
27 Dec 1968). See also Lowe v. Laird, 18 USCMA 131, 39 CMR 131 
(1969), where the convening authority acting pursuant to Article 
62(a) of the Code reversed a ruling dismissing charges for lack of 
a speedy trial five days after the court-martial had so acted. The 
accused remained in confinement throughout this five-day period 
and while so confined filed a petition for habeas corpus or alterna- 
tive relief. Prior to its decision, though, the charges had been 
reinstated, and the Court, while acknowledging “[i]t may be 
that, pending the convening authority’s decision, the petitioner 
should not have been placed in confinement because of the out- 
standing determination by the court-martial that the charges 
should be dismissed,” nevertheless declined relief because “[a]t 
the present time . .. the petitioner’s confinement is legal and 
provides no occasion for habeas corpus relief.” 18 USCMA at 
133, 39 CMR at 133. 

. See generally, Sokol, Federal Habeas Corpus (2d ed. 1969); 
Military Justice Jurisdiction of Courts-Martial, Ch. Ill, “Habeas 
Corpus”, DA PAM No, 27-174 (1955). 
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One problem in this regard which may differ 
materially from the civilian sphere is the so- 
called exhaustion of remedies doctrine wherein 
an individual must exhaust all other forms of 
relief before a petition for a writ of habeas cor- 
pus will lie. As to what constitutes sufficient 
military exhaustion of remedies to justify the 
Court of Military Appeals’ granting of a writ is 
something which will have to develop on a case- 
by-case basis. Based upon its distaste for piece- 
meal litigation,‘ it would appear, though, that 
the Court has every intention of insuring that 
the extraordinary writ of habeas corpus remains 
just that—extraordinary relief to be granted 
in an extraordinary situation.” 


CONCLUSION 


In any discussion of the U.S. Court of Military 
Appeals and extraordinary relief, it must be 
recognized that involved is an area of the law 
still very much in its infancy. The statement 
in Bevilacqua—that a military accused deprived 
of his rights need not go outside the military 
justice system to find relief in the Federal 
courts—clearly reflects the Court’s concern that, 
as the supreme court of the military services, 
it should where possible be the final arbiter of 
military legal matters.” 

The Court, however, has disclaimed any in- 
tent of holding itself out as a court of original 
jurisdiction with general, unlimited powers in 
law and equity,’ and has but very recently in 
United States v. Snyder *® warned the military 
practitioner against any overly broad interpre- 
tation of its language in Bevilacqua. Cognizant 
no doubt of the Supreme Court’s dictum in Noyd 
v. Bond cautioning it against acting in cases 
which it is not authorized to review under the 
governing statutes,’® the Court of Military Ap- 
peals dismissed the coram nobis petition of an 
Air Force sergeant who had been sentenced by 
special court-martial to detention of pay and 
reduction in grade only. In its memorandum 


4. See note 48, supra. 

5. See, e.g., United States v. Frischholz, 16 USCMA 150, 36 CMR 
306 (1966). 

. Recognizing the proliferation of collateral attacks upon court- 
martial proceedings in recent years, the late Judge Kilday had 
stated in his concurring opinion in United States v. Tempia, 16 
USCMA 629, 643, 37 CMR 249, 263 (1967): “Where we possess 
jurisdiction, it is my desire to ensure the future against such 
happenings. I am satisfied that in this we can be certain only by 
assessing each case, as it appears before us, with vigor and 
fidelity, never narrowing our scope of appellate review.” 

. See United States v. Gale, 17 USCMA 40, 37 CMR 304 (1967); 
United States v. Shaw, 209 F. 2d 811, 813 (D.C. Cir. 1954). 

78. 18 USCMA 480, 40 CMR 192 (1969); cf. United States v. Homcy, 
18 USCMA 515, 40 CMR 227 (1969). 

. See note 36, supra. 
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opinion in Snyder, handed down on 14 August 
1969, the Court stated: 


There can be no doubt of the fact that this Court 
does possess the authority to resort to extraordinary 
writs under the All Writs Act, 28 USC § 1651. Noyd 
v. Bond specifically recognizes our authority in this 
area. But such resort is had, under the very terms 
of the statute, in aid of the exercise of our jurisdic- 
tion over cases properly before us or which may come 
here eventually. Our jurisdiction to hear appeals, no 
matter how well-founded, is set out by Congress in 
Code, supra, Article 67. We cannot by judicial fiat 
enlarge the scope of our appellate review to em- 
brace those cases which Congress thought justified 
no remedy beyond the powers it so recently confided 
to the Judge Advocate General under Code, supra, 
Article 69. 

In sum, then, we believe the accused misreads our 
language in United States v. Bevilacqua, supra. What 
we there stated concerning our duty and responsibility 
to correct deprivations of constitutional rights within 
the military system must be taken to refer to cases in 
which we have jurisdiction to hear appeals or to those 
to which our jurisdiction may extend when a sen- 
tence is finally adjudged and approved. Resort to 
extraordinary remedies such as those available under 
the All Writs Act, supra, cannot serve to enlarge our 
power to review cases but only to aid us in the 
exercise of the authority we already have... .™ 


Thus the Snyder case would seem to delineate 
the outer limits of the Court’s power in this 
area and to make it now clear that the Court’s 
power of review on an extraordinary basis is 
not unlimited. Though eager to be the final 
arbiter of military legal matters, the Court has 
nevertheless acknowledged that there are indeed 
certain situations where it is simply not pres- 
ently empowered to act. Yet despite this limita- 
tion upon its power, it would seem safe to state 
that in those areas within its sphere of author- 
ity, the Court will exert an expanded role in the 
future and will not hesitate to act when neces- 
sary on an extraordinary basis where—in ac- 
cordance with the All Writs Act—it may law- 
fully do so in aid of its jurisdiction.** 


80. In the Military Justice Act of 1968 (Pub. Law. 90-632, 82 Stat. 
1335 (1968)), Congress amended Article 69 of the Code to allow 
the Judge Advocate General to review any court-martial “which 
has been finally reviewed, but has not been reviewed by a Court 
of Military Review. .. .”’ 

18 USCMA at 482, 40 CMR at 194. (Citations omitted.) 
Buttressed by the Supreme Court’s decision in Noyd v. Bond, 
395 U.S. 683 (1969) (quoted in pertinent part, supra note 36), 
increased recognition of the Court of Military Appeals’ authority 
to grant extraordinary relief should result in increased reluctance 
by civilian courts to intercede in court-martial matters until all 
appropriate military remedies, including resort to extraordinary 
relief, have heen exhausted. For a detailed discussion of this and 
other related matters published shortly before the decision in 
Noyd, see Sherman, Judicial Review of Military Determinations 
and the Exhaustion of Remedies Requirement, 55 Va. L. Rev. 
483 (1969). 
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